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| « extent ih ſupport of ejectmenta, that people may hav 
Burr. 629. af peeiſe remedies for their rights; t being an r ation 
do try. titles with. more eaſe and. diſpateh and leſs ex- 

2. Black. 941. 5 pence: the creature of Weſtminſter- Hall, introduc: 

5 « within time of memory, and moulded gradually into: 

| «<-courſe of practice, by the rules of the courts. The 

3- Burr. 1292. « ſame authority which brought it thus far, may cer 

* tainly carry it to an higher degree of perfection, as ex. 

s pexienge happens to point out either its eonvenĩeneg 

« or deſects.—It is an ingenious Gion for the trial « 

„ 6 titles to the poſſeſſion of lands; and, in form, it a 
= 3 pears as a trick between two to diſpoſſeſs a third, b 
= - 4 a ſham ſuit and judgment: an artifice which would b 
+ highly, criminal, unleſs the court converted it into 
cc fair trial between the proper parties. The great ad 

| "Ft « yantage of this fictitious mode is, that, being unde 
| e the controul of the court, it may be ſo modelled as t 
$ <« anſwer, in the heſt manner, every end of juſtice at 
convenience. Public utility has adopted it in leu of 

I. 1295, 668. © moſt all rea! actions, which were embarraſſed and g 

5 «tangled with a thouſand niceties. But as there was got 

6 and bud i in the method of real actions, the good ou 

3 to. be grafted | into ejectment in ſuch manner as 

14. 154. 4 avoid the bad. ” Such deing the general obje& and 

| finitidn of the . by ejectment, it is of 1 importar 
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136 nts wete recoverable in any perſonal action the writs ' 
21720 try and affize being the meatis uſually purfutd to te- K 
err we poſſeſon. Thoſe, however, lay-only-again 

10 freeholder, the eſtate for years being heretofore only a : 


3,20 arious poſſeſſion ; and to purſue actions againſt ſich 
ns was to no purpoſe, the term being generally de- 2 
«ot "of determined, before any intricate title could be | 

: added to which (che poſſeſſions being 1 very 
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* precarious), the poſſefſoxs were vidt-jutiuſted wich defeii. 
3-Black.Com. ing the intereſt of the land i if, therefore, they were ouſted 
166. 200, _ by. firdirfers; they could onlycrecauer damages dor the lol 
bol their poſſeſſions; and if ouſted by .their-{fers, could 
only ſeek a remedy from * ee — 
. ary 9 AQ | WIN 4a)? 
Ir was at length Ms 3 tad Lied Gol 
have ſome ſpecific remedy afainft-their-amn; leſfors ; for, 
during the term, they were bound to make good the rent 
and if they did not, the law afforded ra the leſſor an ar 
tion for withholding it. As this was a benefit extended 
ta him by liberal conſtruttion of words (yielding and 
paying }, which in themſelves were no expreſs covenant, 
it was but juſt that a fimilar conſtruction ſhould preva 
for the poſſeſſor, upon the term demiſe; eſpecially is, by 
making that RG equal Juſtice was done to bo 
parties. ASAT 
3 220. FORMERLY, it has beendfaid; two wit of See 
* Black ps were in uſe, the writ of eje/one firme, and that of ; 
3.Vorr. 1296, ' eecit infra terminum. In the former, judgment was givet 
to recover damages. any d hut in · the latter, it-was extended 
to a recovery of the term itſelf. Be that as it may, I 
lieve, by the old law and practice in ejectment, the plair 
tiff recovered only-damages; the true meaſure of whid 
-was the meſne profits ; the term was not recoverel 
Wen however it became eſtabliſhed that the 
ſhould b& recovercd, then the ejectment had the ef 
(ihaugh hy no means the form) of à real action; th 
ptbeteding; was is rem; the thing itſolf, "the derm, on 
waswerdvered, Ry, -- but not 2 meſt 
eee | e NS 2 
b l 8 - * v3 262 _ t th 
| un conttnd, abirin 14: lnis; cone 
_ "finftitried, to recover the derm itſelf wn. ö 
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ace alſo in the common pd and thoogh from 'this 
ne it became the form of 2ying Corrs vented tithe; oyer | 
any of the judges preſerted the common ation. Me 
ſs, conoeiving iat by the medratm ef pied, he b 
: more procifely ated; Ang all Jorprtoe ufa ren 
nted, Whether the experingent originated! ie he e 
W Henry the feventh/ or dur of nis fuccefidr, eertastfe 
„ chat the reizt of Fehfy meet gave bites Tft 
rms of long duratidn / und u che lende wou Bot chef 4 
ally recover the Iand itfelf, he ſed? what motefthd; "d - 
oſeeute a ſuit in equity kgtini#thelgſty for u ng s | I 
nance ; and againſt. rangtr n for perpetual infune bu, i'd 'Y 
et the pollbiton," Licgations ſo tedtous and'expetifirys— 7 
ably, induced the- Urte or le to extend" the e 
the efetfiohne Irmi. The there tee6very” of Peeuniary | 
Ape manifeſtly iradeyuate' to the injury; ; bet by 
ry of the teren, and of courſe of the phon, 

kee . unn Gs ee 
ſe Mgt nn COR: ente OE al, — dutT ire 
Mett ern in 2 5144591 9808.8 Nun! ber | 
IT is however W n e ban ae a 
d, whether the term was recoverable in ejectment amn - 
17 16 the reign of Henry the feventh. © The authorities 
either fide ate ſo netmetous ant reſpectuble, that it may == 
„ | | 
Mr. Juſtice Blackftone conceived; that the method of ;.Block.Com. 
overing the term in ejectment, was ſettled as catly u th 20 


gn of Edward the fourth; and in ſupport of this opi- + Wilts 


n has uiued an hott, pibtiſely if point . To 
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7. E. 4 6. Per Parten bu ge ebene ee. Ne tabs 
recovera fon terme qui oft arrere, ii bim emo wn une aas 
drum; et, fi nul ſoit arrere, een (Bro. Abr. 
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with & cantinuendo ; conſequently, the plaintiff, could ng 
4 recover damages for the meſne profits. Hence it may by 
* inferred, chat the term was recoverable in ejęctment, even 
r the Gyenth +, otherwiſe, 
plaintiff, not recovering damages, the aj mut ba 
dee mugatory; and as long terme have, ſor a conſide rh 
time, been attended with .beneficial, purpoſes, el 
1 r ſay, that the moſt liberal conſtruction ſhoujl 
de interpoſed to ſupport, and every poſſible aſſiſtanco a 
fborded to, the intention of the parties creating then 
Such were the ſentiments: af thé court in the caſe « 
1. Burr: 38s. Plowdew and Cartwright. In which caſe; Edward Pin 
das ted in g, demiſed, en Stb of Ofaber.a6 
; by deed (via. by indenturę of leaſe. between him and 4 
= gabeth Cartwright only), to Elizabeth Cartwright: for 


years, if he ſhould ſo long live, and: aftes het death, a 
he ſhould happen to die within the term, ar other « . 
4 or determination of the term, the remainder thereof L 
Rowland Cartwright, her eldeſt ſon (then under age), ar 
=: and during the refidue of the term from thence enſuii 
3 and fully to be complete and ended; yielding and payia i im- 
. &c. and daing ſuit at a mill, &c. with a penalty ue 


ZE every, time that ſhe or Rowland ſnauld grind. at anotbaF' t 
RT mill, and paying a heriot on the death of either. Andi 
5 vas covenanted that both of them ſhould, repair, &c. 1 
„dae leſſor on his ene r quiet 
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- Erizanary Saane eee, . poſſe eli is 
and died on the 4th of September 1694. — 
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Tax leſſor of the plaintifr was heir at 
lowden the leſſor- e eee oat e- 


ſentative of Rowland en eee 


Tax Auen eee üs dpi Stehe Wee 
it continued beyond e Hife of Elizabeth dur urige | 
or if the term did not continue beyond the hie of | 
lizabeth Cartwright, then the leſſor of the plaintiff had s 
tle to recover. If it did; then the defendant mad titie 
: repreſentative-of Rewoekd/Carrwright, © ene 


Ir was argued for the plaintif, that the eee x 
n the death of Elizabeth, the limitation over being void. *. 
he following authorities were eited, Ty. B. EA. Dyer - 
53. b. pl. 102. Co.” BAN. 216. TF. 32. Ex. Gre vb. 
awards, 1. Ci. Rep. 153, 5. Regner of Chedingion's Caje: 
Lit. . *. las es er- "274+" & 001, EW | 
1 | SPURS YO OOO RN IT 
_ en e eite from Shep- 
ard (which he takes from the Rector of Chedington' s Caſt} 
nakes no difference, if the word term may ſignify 
ime, as well as the intereſt; for then ĩt becomes merely a 
ueſtion of conſtruction, (which ſenſe the word ought. 
to be underſtood in.“ So Anderſon argutd"in'Green 
„ Edwards. He faid, „ if the wife had been a party tb 
the deed, durante termino ſnould not be taken for the 
* intereſt, but ſor the time.“ He ſaid, „the word 
* term cannot be taken to mean inter, Which the 
huſband had for go years“ (for if ſo underſtood, by 
dis death the whole would be determined, und the wife 
ould have nothing, and therefore it could not he bſed in 
at ſenſe; but the leſſor, by the word © term, ft 
nean the time of go years; and the word . tert MBH e 
$ hey or *. of 90 Yeats; i this "Intereſt)." 
'B 2 & 2 vnn Sy 


þ 
1 
1 
* 
5 
Z 
— 
- 
<< 
- 
© 
- 
3s 
* 
7 
J 
A 
. 
* - 
28 
KB 
3 
fi 
o 


- DE * * 
o OS 5 * 
10 ee SY , 


- 8 T - A * 5 — % ” ; * E wy * 
i DR on OR ER Roe: , 


& der or ſubſtitution. af a term after an eſtate for liſe, | 
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eee, families required, that they might be ſettlelf 


waindets to b exeentory deviſes.” The ſame reaſon 76- 
quired that ſuch limitations might be created. by deed 


to the ſon for ſo many of 90 years as ſhould be uner- 
s pixed at the death of his mother.“ There are many 
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4 deed or will.” It was a m + It-was voil 


particular eſtate. The gift of a term (like any 
chattel) for an see me ett 

ax aalen were fabte and antifins.; - 
e Geet 0. e 


"Wow Foc ol beneficial terms came. in uſe, the = 


upon 3 child after the death of a, parent. Such limitation 
were ſoon allowed to be created by will; and the old obs 
jeQions were removed by changing the name from * re- 


as for inſtance, marriage ſettlements, to anſwer.the agree: 
ment of parties, and exigencies of families. - Therefore u 
avoid the literal authority of old caſes, an ingenious dif 
tinction was invented: a remainder, might be limited for 
San e . . not ha neee 
term. 1 5 Hoy 247) 


n A 114 ; R * F 4 # 
Now i wn 8 upon the true oonſtrudtion oſ th 
leaſe, I am clearly of opinion, * that the land is-demiſcd 


maxim of law, that doeds, eſpecially ſuch ( as enen 
% he-conſtrued liberally, ut res wagis valegt, according 0 
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term!” to igaify, in underſtanding of law, &.novonly © 
'tho nn and limitation of DANS 


n_—_— which paſſes for that tim. 88 1 
rn nine rarer e e n * 2 
1 in dig ese we, word-be/ ken in ide latter b - 0 


6 widow cat only have · it ſor i many of gg) ben ese 
be wobec. fon bas noting aiermarts. a; = 
N 7 nf een ee d e 1 
* at hs that an-3ntereſt was ca tonne 
-otinve after her death, de Þ& enJojod by ber ſan. 
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. Faca the eourſe-of nature it could eee 
hat ſhe would outlive the 99 ye. Rowland is 10 pay a , 
xenalty: for- grinding at another mill. He is to pay & 
deriot on the death of his mother. He 38 to rep The 
eſſor covenants © that Rowland ſhall quietly enjoy d. 
or ſo many m as en es at aper of 
a en Ames NN 
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Tus geg be £ the . 
tent and effectual. The ſecond ſenſe deſtroys one half 
f the leaſcy as repugnant and contradiftory to che other. | 
De CY be nd doubt, thendfore, in m_ ans 
ne arauck A974 ee eg wy" 
1 RE 
No 4 8 as Seen which. 
veighed with Anderſon, ſo long ago as the 33d of Eli- 
eth; vim. „that Rowland was: no party to the leaſe,” 
And rightly. The reaſon why he was no party, appears 
ontradts, and procures this limitation for him. A grant 
I e eee, Wm 
mother's death, Bom he 4th of Septrinber 20h bs bis 
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don death, the gh et November 175 Tbe kalk wa 
we intelligibleto every unkeitned eye thibnabody doubte 
's bis dle bor bo peak. e dae 8g: pense 
ACE in alien ain Herner 

LnmTartION PEXD are now of general uſe. Their 
bounds'are ſettled. The rules concerning them are ctr- 

tain and eſtabliſned. When they cams to be allowed by 

| will, or declaration of truſt, the ſubſtantial veaſon w 


15 
the ſame for allowing them by deed. A ſtrained con- 15 
| 4  firuQtion ſhould not be made to overturn the lawful intent b 
= ol the parties. It was lawful to ſecute this leaſe for the wi 
© - benefit of the mother, during her life, and afterwards, by Wi 
way of proviſion for her ſon. All the parties undoubtedly WW tic 
intended it. The covenant here, that Roman ſhould Wl *© 
« enjoy from the death of his mother for the veſicue of BN ** 
* 99 years,” is Tap en and might of itſeſ BE - 
re leaſe, | | "004 3% pid ONION; 
e | e in 
„ a. gen h —This and bs abit the 
mmould hold it for ſo much of the term of PREY as the 
0” live, and Riel eng 172 ne of 
| 355 ei 
Tian Intention of the deed is abies as Pep to 
thews (upon the whole tenor of it) that the intention ol 
the parties was, that both ſhould enjoy duting the i 
« whole term, and number of years.” And if we can N 
\ ert the abelian, by wy eee ee it. te 
$644 arg * 
* MA. Jus rien W was Heck the; intention — ; 
that both ſhould enjoy during the whole term and 0 
number of. years; viz. Elizabeth for ſo long of it us ſhe 1 
ſhoul live, and Rowland during the remainder. All the ſe 
eircumſtances ſhew this; and 'reſerving"a heriot upon p 
vie death of Rowland, Proves the intention to have been, v 
that che term 2 continue to Rowland" after the 2: 


e «6 cou 


* 
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death of his mother And ate — along | 
un, mne $3.76. 2502S 


TIT en Ps legions ge. J . le N a be . 
5 in eee 0 caſe Benjamin Bern-. 
„being poſſeſſed of a term ſot 99 year, if Re r 

1 is dangbher Bag en Jabs Bede ſhould fo-lotig e 

deyiſed the premiſes granted by ſuch leaſe as follows? 

iz. 4. Ttem, I give to my daughter Mary, aſter the de. 

« ceaſe of my daughter Betty, my houſe, &c. during the 

6 life of John Bendale.. Betty was daughter by a former 

wife; Mary, by the: defendants Mary "Bendaſe,"now hig 

widow.-.-Summer/et was the tenant.” The principdtiqhefs + + > » 


tion was, whether Betty was intitled do recover/any, = 
S wao-prpainy erin ett he. 
6« We n un denen nd th 
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Ma. Gern for „ the plant; argued; that Betty ak - 
Intided to the whole for lift bed implication f | 

7 $05 wif 406 mM 4415 8 PROT HAI 2 
1 kontra, argued; that'd fueh intention 
of a life · eſtate could take place it a chattel intereſt; and. 0 
eited Moore 63. & — v. * — hens *. Fae. 70 Ar 
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ton and Hern. 50 


ire, W er . rim! PO n Ae 


Two judges only were preſent, Mr. latter Witte and 

Mr. Juſtice BI Acksronz. They both held, that Belly 
took an eſtate for liſe by itnplication, and that a Arong' | 
probable implicatiou was füfficient; jt need not to be 
neceſſury implication.” Mr. Juſtice Willes ſpoke flightly 
of the caſe ' in Moore, and Mr. Juſtice Blackſtone Mill! 
more ſo of the caſe of Horton v. Horton, which, he ob- 
ſerved, was not determined, and was only on a collateral 

point. He added; thut in theſe duys a term my be de- 

viſed 1 by conſtruction of the intent of the te. 
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To teturn. The temedy by cjoment being! inne 
duced as before ſtated, the frſt improvement made in 
FIR? was that of ſetting up a caſual ejeor ; an improvement 

| WO. wo. which Keeling eonteived commenced about the ume of 
| meer. the Troubles, though in«ruth it was 4 much older prat 
Ee - tice; Henes it became uſual for thoſe” who had/z-right 
| of entry into lands, to ſeal leaſes:thereon, and then the 
Pa CIDR 1 

deep CO eee - (250 e a M025; 

> a N l 1 LY I 

. Tun eee eee ee Sante 4 was, 

6. Co. 7. b. mee be tried tories quoties 3. Wheteas if the 
| plaintiff was barred in an aſfar, he was put to his uri 
10. Mod. 2. of right. The reniedy being groſsly abufed, applications! 
Berl of Bath were frequently made to the court of chancery (after thret 
6s e or four ejectments) to eftabliſh the prevailing title, by a 
bill of peace; yet that court denied its interpoſition, be- 
cauſe every termor may have an ejeament, and every new 
3 -._ * ejement ſuppoſes 2 new demiſe; and the coſts were 3 
recompents for the trouble and expence to which ah poſ- 

E ſefſor had been put. But where the ſuit begins in chan- 
cery for relief, touching pretended ineumbrances on the 

& title of lands, and that court has ordered the defendant to; 
8 18 purſue an ejectment at law, there, after one or twoejecd- 
ments tried, and the right ſettled, to the ſatisfaction of 
the court, it will order a perpetual. injunction againſt the 
defendant ; becauſe the ſuit was firſt attached in that court: 
and neyer began at law ; and when ſuch precedent incum- 
brances appear to be fraudulent and inequitable: agaiuſt 
the. poſſeſſor, nemme 
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ejeQor, became the mean of turning any one out of paſs 


ſeſhon ; becauſe * could recover mad 


1 47% 0 * e Y 
— tenane in-po(e(onj de 
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Ft 


k between two to diſpoſibls a third, by a ſlam ſuit and 


ent . 
! of ſham judgment, An "artifice, az 'befote»-obſerveds of 
ac · ch a deſeription would be highly criminal, unleſs the ; 
ght converted it: into a fair trial with the proper party: 


ould, not permit men to be deprived of their poſſeſ- 


"_ which purpoſe they interpoſed their authority, by 


4 A X 56 
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the court to ſorm; 'otherwiſe the court would! 


hird perſon. A declaration might have been 'delivered- 
Ja a ſeint defence made; verdict, judgment; and 
ecution obtained, without the tenant having any no- 
ice of either. And though it cannot - be doubted” that 
ach actions were originally brought againſt the ren! 
jedlors, who were aQually in poſſeon, yet beeauſe any” 
- who came upon the land; ae peſſtdendi, Ws 


4 18 
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injury of tlie oceupiet, the rule was made, chat he 
ould have notice of it: the courts, therefore, would not 


S > Ei. 


jon. | OO | L 
Taz 


S 


he controul therefore which the bout had over the 


Agent againſt the caſual ehe cor, enabled them to put: 
y terms upon the plaintiff which were juſt. Te 


„ without an opportunity, of deſending them. Tor 


ive judgment in ejeQment, unleſs an affidavit was made 
at the tenant in poſſefion was ſervod with à capy*6F- 


an ejectment bas; not inaptiy, been confidered 2 4 . 8 


ſtabliſhing a rule, chat no plaintiff ſhould” procbed inn 
jectment againſt ſuch a caſual and titular ejector, withsSeyl, 368, 
ut delivering u declaration to the tendny-tn*poſſeſſion, 1.1; We 7 


ad making rigs agen hy nes: Blac. 
e . nen 1 t U eg ge 4 ot ORE. 


» 
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Thus wes — 4/0... 


have to made inſtrumental in doing an injury to a2 
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qually an ejeRor-with him who: was che real occupant, 
ie action, in ſtriQneſs of law, might have been brought 
gainſt im; but becauſe this, as has been ſaid, turned tb 
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Bp Tus antient 'praRice: was, that leafen;to-try che ditt, 
3 ſhould be actually ſealed: and delivered otherwiſe the 
© | Plaintiff could maintain no title to the term ? the leaſes 
were alſo to be ſealed on the land itſelf, it being mainte⸗ 

FS 7 nunce in any one who was out of poſſoſſiem, to: convey to 
mother. Therefore, though in relation ta the quickneſ. 

of the remedy, the affize had the advantage, becauſe in that 

 aftion none of this preparation was previouſſy required 

(for tlie writ of aſtæe came down to the aſſizes, the jury 

was there warned, the: cauſe tryed, and judgment given); 

yet the method of proceeding in ejectment, from the con- 

venience of repeated trial, eee vg eee 

e eg eee eps Pig $94 Bids" 


; _ wy 15 Tuus the, Fa Rood au ihe e eee | 
| h invented the rule now in uſe; which is, that if the 

Li. Abe 1 360. . defendant appears in the room of the caſual ejector, he 

5 v Burr. 1294+ ſnall enter into a rule to confeſs leaſe, entry, and onſter, and 
ijünſiſt upon the title oy For when: the! tenant in poſ- . 
ſieſſion requeſted to be admitted defendant, the court, was WP"! 
enabled ta ſabjoin equitable conditions: to its conſent 

| and therefore obliged: him to admit the fiction, and try the 
| 2. Bur. 302. Cauſe upon its metits. The rule Was wiſely eſtabliſhed 
᷑ ſor attaining juſtice with eaſe, certainty, and diſpateh;” 
becauſe, when the. plaintiff had made his leaſe upon the 

land, any third perſon who came thereon, animoipoſſidendi, 

was in ſtrictneſs of law an ejector: when any other ejector, 

therefore, was placed in his ſtead, it was but reaſonable 

that the court ſhould impoſe terms upon him; namely, 

chat he ſhould not ſtand on the proof of the demi/c; the 

aual entry, or the-ouſter ; which were no other than mere 

faxms, to bring the title in queſtion; and it was not fi 

that the plaintiff ſhould be nonſuited for want: of proving 

=P the ſormal demiſe ſet forth in the declaration, hen the 
ee might have let judgment e default 
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Fr 19. it would not compel. the. tenant. to defend, notwith- 
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L. Fr when, eee LR on ein wines and, | 
et 1/ here, of the right of entry. TIF 
ba Tar UHR MMA 
Tnouonsgit be true that dannen of e bas 
en long gonſideted with the greateſt liberality, and with 
he utmoſt latitude, s ſo as to anſwer n the daa mender 
every end of juſtice and convenience, yet there is ons 
principle which muſt ever be attended to; namely, Aug 2487. 
* the plaintiff cannot recover but upon the ſtrength of his · T · Rep. 
* own title, and cannot, of courſe, found his elaim upon 

ae weakneſs of the defendant's. © For poſſeſſion gives the / 
jefendant a right againſt every man who cannot ſhew a 
ood title: the party therefore; who OG the 
doſſeſſion, an ORR. | 


A EPE STMEN TT. | 
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oe 


| coed) dn e heats bak entry, and ter, 

to bring the matter to che mere queſtion, ofthe plain. 
#'s poſſeſſarꝝ title; and. as the,obyigus end. of the. rue 
[to © do juſtices, the court is aſtute, to. fee that end ſubs. 2 
antially attained : though previous to. Rat: 11. Oe a. 1. 32 6. 


et 1.0 
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* a the, plaintiff muſk recover on-a el dez 40. 
principle which has received additional authority from the | 
leterminatidn of the caſe of Hodſden aud tial. In that l. T. Rey. cla. 
aſe the declaration confiſted of three counts, on te 
litferent demiſes, On the trial, a ſpeeial verdist W .2W 
ound, ſtating (among other. facts), that on ad Auguſt 
758, Richard Staple, deceaſed, was ſeiſed of the premiſes 
" tail general, ſubjeR to a term of 99 years, qutſtanding - 
| | in 


BET ent 161 Wr 


in . Culver; in ruſt Tor ſecuring tour fevetnl le- an. 
 Hwities. to Serab Divis Foſeph Coxe, Mary Curweit, and 
| Hey Dip, which term was determinable on the death 
of the ſurvivor ot the annuitants, and, ſubject to the an- 
© nuities; was hmited, in truſt, to attend the-inheritance; 
the reverſion being veſteck in Catherine Culver,” Who after- 
wards married James Hibbins, and on 7th April t9 59 died, 
without iſſue, in the life-time of her huſband and of the 
ſaid Richard Staplz; leaving Mary Brazier (who afterwards | 
died in the life-time of Richard 8taptr} end Richard Hodſ- 
den, the leſſor of the plaintiff, her coheirs. On the gth of 
October 1768, Richard Staple died without iſſue, leaving 
only one of the annuitants, Sarah Dixie, ſurviving him. 
On his death, James Hibbins entered, claiming the pre- 
miſes under an agreement and will of his wife, ſubject to 
. the arinuity to Sarah Dixie. On the yih of October 
177%, James Hibbins died, having deviſed- tho premiſes to 
James Lloyd. After his death Lloyd entered, Claiming 
title, ſubject to the annuity. On the 24th of November 
137386, Sarah Dixie died, and the term of 99 years deter- 
mined.. Richard Staple, James Hibbins, and Javits Lloyd, 
regularly paid the annuity; and the truſt of the term w. 
ſatisfied at the time of the death of Sarub Dixie, The 
ſpecial verdi& then ſtated, that Richard Mouſden, aſter 
the death of Richard Staple, | to wit, on the th of Oc- 
tober 1768, as heir of Catherine Culver, | claittiing title 
to the premiſes, ſubject to the annuity payable to Sarah 
Dixie, entered and ejected James Hibbins, and wii (eifed 
of the premiſes ; and being ſo ſeiſod, demiſec to the 
N. plaintiff as mentioned in the firſt count; by virtue 
whereof the plaintiff entered, and was poſſeſſed; till the 
deſendant, as ſervant of James Hilbins, eqedted him 
hat the ſaid Nicbard Hodſden, after the deaths of Sf, 
and Hibbins, to wit, on the ſth of Newember 279 | 
mentioned in the ſecond count, entered and ejslled Llya, 
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ſelſed Oy to 5 3 3 the 
iintiff, who entered, and was poſſeſſed till the defendant, 
ſervant of Lloyd; ejtcted him, That H dle, after the . 
ath of Stople and Hibhits, and after che determination = 
the truſt term, to wit, on the 12th of Nuyember 1787, 
tered and ejeted Lloyd, was ſeiſed aid demiſed to the 
aintiff, who entered and was PO TRE * 
ſervant to Lleyd, ejocted him. Totes 


Toon the plaintif was 3 be . 
t a material queſtion aroſe, namely, on which. of the. 

punts judgment ſhould be given in his favout; in the 4 
nfideration of which, it became important to attend to 

je different dates of the demiſes, as ſtated in the different 

punts of the declaration, The firſt demiſe was laid on 

e 10th of October 1768, being the day after the death 
Richard Staple, the tenant in tailz upon while death - 

ie reverſion which had been veſted in Mrs. Culver the 
ſtatrix, fell into poſſeſion, ſubjeR /to the remaining = 
nuity to Mre. Dixie, The ſecond was on 16th Nos 
wber 1747, a ſhort time after the death of Hibbins, ſo ag 

be adapted to the title of the leſſor of the plaintiff, 
caſe H. ſhould be thought entitled to an eſtate for 

e, and the term for ſecuring the annuities not be 
emed à bar. The thitd was on 12th November 1787, 
bſequent to the death of the laſt annvitant, and 
determination of the term. Lon Kanyon, as t 

is queſtion, ſaid We muſt cemembet that we are in s 
urt of law. I extremely approve of what was ſaid by 

i Mansfield in the eaſe of Lads v, Halford and another, * 
Ae ſuffer a plaintiff in ejedtment to be. 1 
dnſyited, by a term outſtanding in his own truſtee z Fwy 
atisfied term ſet up by a mortgagor againſt a mortgagee, 
vnd dsa the Jury ep preſume 6 feng. and 
a a ſurrender is * there js Wan 


90 „ — * — 1 


„ M2 a = - 


SS DSI r 


\ 


. 


Id, 1975 | rar LEGAL, * 


695 50 f EEE . a 5s 
0 Jvsriex Asunun 1 —1 think a besen hifi be g 
3 5 5 0 the third count only, becauſe, during the eigens 
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Lille treated" by the tetinh;” But bere cli d. 6f 'the 6 

| preclude any ſuch preſumption. There was an exiſti 
term at the ſeveral times of the two firſt demiſes laid 
chis declaration, and a conſiderable benefit was to 
derived out of it: the laſt annuitant did not die till af 
the time of the fecond demiſe; therefore there is no reah 
to preſume that the truſtees had furrendered-ʒ; and the 
vould have been perſonally liable if they had. Suppofi 
two ejectments had been brought at the ſame time, befu 
the death of the laſt annuitant, the one by the traſtes | 
ie tetm, and the other by the preſent leſſdt of the pla 
tiff; the judge could not have directed the jury to fi 
for- hots; -but the truſtees muſt have recovefed, for th 

. - would have ſhewn a legal title. - The juriſdiction of th 
court, in ejectment, is confined to legal titles, taking eu 
that they do not intrude on the rules of law, nor diſc 

ä equitable titles. In re! actions there is no doubt 
mat the party muſt ſtate a legal title on the record; thi 
it would-be abſurd that, reſpecting the manor of Dale, 

a ſpecial verdict in formedon; the deciſion muſt neceſſan 

be given according to the ſtrict legal title; and that n 

8 ſpecting the manor of Sale, on a ſpecial verdict in cjef 
ment, there muſt be a contrary judgment. In'this caſe, 

is impoſſible to ſuppoſe there was a ſurrender of f 
term; or that it was ſatisfied, becauſe the verdict finds t 
contrary fact. Therefore I am of opinion that judgma 

- muſt be given only on the laſt count in the We a 
after the death of the iN annuitant. 7 dict ror 


241 - the erm; the heir'at liw was not "a to recover. 
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between the - truſtee and ceſtui que truſt; or between 
1 Ow entitled to the profits of the eſtate and him ho 


goed DIRECTLY to this point: In that caſe there were 


hich was created for ſecuring:thoſs ĩneumbrantes, to be 
et up to nonſuit the plaintiff. Suppoſe the eſtate in this 


mtiem, which was to be raiſed by a term the heit at law 


his oaſe, in its conſequences, will go à great way to over · 


 ARIETY OF CASES; where it has been held, that thovgh 


on who made the defendant's leaſe had a right to make 
it, and does not mean to diſturb it, but is only deſitou of 


s entitled to certairi incumbrarices oni ity we muſtabideby - 
e ſtrict letter of the law, und ſay that, if there be any 
N outſtanding term, the leſſor of the plaintiff ſhall not N 
over. In the firſt place, the caſe of - Briſtow ot Par- u. 5. 


dutſtanding ine umbrances; but as neither party'affeRted - : 
o diſturb, but admitted them, and as the truſtees did not 
fſert their title, the court would at permit the term 


aſe had been of the annual value of one thouſand pounds; 
nd the charge upon it had only been twenty pounds p 


vould be entitled to have the management of the eſtate; -- 
o improve it, and to have all the profits etcept that 
harge; and if he did not intend to diſturb that charge: 
think the term ought not to be ſet up againſt him. For 
vhy ſnould he be deprived of that to which he is entitled? 


urn that which bas been conſidered as fertled: ig. i = 


deing put into the receipt of the rents and proſits of the - 
iatey the ejectment may bo maintained: otherwiſe, where 
e title is diſputed between the beir- at law. ad tb 
I, Ga. - - 1 deviſee, N 


sven. — the tholt Gilous Imjpartentz-t6/ 5 
ie publick in general, whether that ſhall till be c 
gered as law, whith has undoubtedly been received as 
b for THIRTY YEARS PAST; or whether in all caſes; - 


ie immediate poſſeſſion may belong to ſome: other perſon, 
yet provided the leſſor of the plaintiff claims under the : 
ie title with the defendant; and acknowledges that the - 


: deviſes; md'there' in a leaſe for twenty-one years in exiſh 


5 it up aa a bar to a recovery in ejectment. Again, in 
caſe of a mortgage, ſhall a mortgagee be compelledl to take 


; 2s a ſecurity; if it were atherwiſe, no perſon would lend 
dis money upon ſuch terms. A mortgagee would ſay, 


it againſt the head of the family? Very ſerious miſchick 
Vill follow from ſuch a determination. The queſtion 
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ence, neither of them could get into poſſeſſion. But u 
theſe caſes muſt fall to the ground, if it were fufficient i 
figd.out ſome term outſtanding in a third perſon, and ſe 


poſition, whether he will or not? It is contrary to tl 
intention of the parties. - He only takes the legal eſtat 


that he would have nothing to do with the management 
of the eſtate; and if he is unwilling to take the eſtate 
ſhall it be competent to a third perſon to compel bim 
So here portions: for younger children are to be raiſed; 
if they who are probably at a diſtance from: the ſpot, are 
eontent that the eldeſt ſon ſhall have the eſtate, ſhall they, 
or their truſtees, be compelled to take poſſeſſton, amd hold 


then is, whether we are going too far in a'court of law 
in preventing the legal title being ſet up as a bar to 4 
recovery in ectment in ſuch cafes ? If we are, we mul 
determine that a court of law is totally incapable of exa- 
mining a queſtion of truſt, and indeed of deciding whether 
it be-a truſt or not: but if we are to do that, we mull 
Enttleton down to the preſent hour. Liteton fays; 
the ceſtui que'uſe ſhall ſerve in aflizes and other Inqueſt 
and this by the common law: for that the law wills that 
the feoffors, and their heirs, ought to occupy and take thi 
profits, as if the lands were their own, without inter 
ruption of the feoftees. In that inftance; cevurts of las 
are bound to enter into the queſtion of truſt, um fry 
what effect it ſhall have. On looking into tie ſtatut 
a). Hen. 8. c. 10. n 
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1 made concerning ibe cus conftreftien of 
Not that I mean to:overturn/ any of the caſen which 
e been determined on the diſtinction batween uſes and 
ſts, as to the limitations of real eſtates. They have 
a decided: and, for the ſake of certainty, muſt be 
x confidered as ſettled law for THIRTY YRARS' var, 
zht not now to be departed from. But when the-fiatute 
l, that all uſes and truſts ſhould be et ecuted . it fronts 
inge that any diſtinction ſhould have been afterwartls 
de, even in à court of law. | It was not, perhaps, much | 
— —— that ſuch diſtinction was-ever 
: and, as Lord Hardwicke faid, this aft of parlianient, 
traction had no other effect than to add three words 


SLE Z2= 885 


Ley, 

* a conveyance) That cannot nom be unſettled. But 
net dueſtion in the preſent calc is, whether, AGAINST 
non i SENSE, we ſhall overturn · all the caſes which have 


n determined upon ejectments? In my opinion, there 
a ſubſtantial. difference between ejectmente and real 
ions: the reaſoning on orig is not applicable to the 
er. The actions are diver/o intuitu, and are not brought 
the ſame purpoſes, or for the {ame intereſts ; there» 
| it is true that a party may be entitled to recover 
ejetment, ho is not entitled to recover in a. rea 
on. A real action can only be brought for the freo- 
|; whereas an ejoQtment may be brought for a term ox 
, for which a real action will not lie. An zjeAment © 
Actitiaus remedy; und has always been ſd modelled as 
y be beſt adapted to the adminiſtration of juſtice, and 
parties in the recovery of their rights. It has been 
nded to the caſes I have mentioned, and to eaſes ſimi · 


2 | 


ding term, yet, the plaintiif updertaking not to diſ- 
.. not been pore 
0 C3 ? "_ 


þo Us ponents When though there has been an out- 


mittel to ſet it up againſt him.” "Therefore ami of 
that judgment ſhould: e on "as ent en 
4; Pee oath That FI 


2 4 8 2 t TS bobs 
0 e e un be; my knn 
Jus ricx and my brother AsnHHUAST. I am 1 


in a court of law, the doctrine which we are now cor 
dering: but the legiſlature muſt interfere and remedy t! 


truſtees ſhould: have poſſeſſion of the eſtate. Then ift 
truſtees are in poſſeſſion, no perſon. ean turn them 


of raiſing the term was, that the truſtees ſhould have it 


tees, and putting it into the hands of perſons diſfen 


which ſuch a term is created may be trifling,'when cc 


bim, for whom the owner intended it, I am of opin 
| bes pub gig = n dal 


1 80 dhe aiſles: awed Sor ict -redite 
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that ſome bad conſequences may follow from recogniai 


We are fitting in à court of law, and are — 
legal decifion;+ The owner of the eſtate raiſed a term k 


99 years, and faid that, for particular purpoſes, t 


till the purpoſes of the truſt are anſwered. The pufpo 


their power to raiſe the annuities. Suppoſe them out 
poſſeſſion, the truſtees may ſay it was the will of the do 
that they ſhould have the poſſeſſion for thoſe purpoſ 
To determine therefore that, if in poſſeſſion! theyſhall n 
retain it, or ſhall not recover it if out of poſſeſſi 
would be counteracting the will of the perſon who creal 
the term, taking thie eſtate out of the poſſeſbon of t 


from thoſe he intended. It is true, that the purpoſes 
pared with the reſt of the eſtate; but · we cannot take t 
into conſideration. Therefore, on the broad ground t 
we have no right to change the poſſeſſion, and take it 
that judgment is to mn; n erte fel 


* ID 155 | | ; ' 2h 


not having notice of an agreement for a leaſe 1 


+ BYBLECT, MB Te p 


ai evious to the grant. of, the term, has been permitted. . e 
nt. maintain an cje ment againſt the. tenant in poſſaſion, 

cer the agreement. This ſeems to have been deter- 

ed in Eſtwiel end Way (a caſe which: I ſhall fate . T. Rep. 73g. 
reafter), on the ground that the title of the tenant, 

ing only a doubtfu}/equity, a not be ſet n e 
ee eee nge 


or "#4 { * WITTE! U 11. 111. a renne 


thi So in wh. eu; of "Blerall. and . 9. * and 1. H. Black, 
vive bers, it ſeems to have been determined, that if an #7 
m iH iable tenant in tail grant a leaſe for a long term, FT 


* nder_ ſuſpicious circumſtances of fraud or impoßition, 
f will not prevent truſiees, in whom the legal oftate i is 
ſted, from, recovering in ejectment againſt. the leſſee. 
ifpd nd in conformity with the principle laid down, the 
e it WWE nant againſt whom his landlord had brought an 
out eetment, was deemed competent to .ſhew that the title Syb urn v, 4 
dont the latter had expired; conſequentiy, that he bel. a Rep 5 
galright to hmm Nin gt el poſſeſſions. * Nb te 72 nn 
| [199 (4: 98 Y- £1 72 5 
By a ee. dien the defendant i 8 N by. 
le of court, to conſeſs leaſe, entry, and ouſter, yet that 
le was only.defigned to expedite the trial of the plain- 
fe right, and not to give him a right which he had not 
ſes fore. Hence, it muſt appear that the , plaintiff had 
ually the poſſeſſion, and, was ouſted thereof by the 
re M efendant; for the ejectment is an action of treſpaſs in its 
n ature, and is ſaid to have been committed vi et armis; it 
3 therefore be done to the perſon himſelf "complaining, 
pin d not to another who had the plaintiff's poſſeſſion, 
ot Sas his title may be affected by the ouſter. For it 
| rould be abſurd to ſtate that the defendant, vi # armis, 
jetted the plaintiff, when it appears, by his own ſhewing, 
at he had not the actual poſſeſſion, but that it was, at 


«time of the ouſter i mo dee * 75 


\ 
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bog ae ae eee 
cannot ſuſtain this action, upon chat duſter ; been 

ö 7 though the poſſeffion of B. was, in low, the pulſeſfion wf 4 
| yet the treſpaſs, vi et armis; which is complained of, mul 
; N But l 

feerns in this caſe, that B. (though only tenant at wil 

may make bn e l the treſpaſs and ce ctment 

, ___ otherwiſe there would be an NE e 9 no N 
6 e 80 15 Gc 


80 if 4. l e en eee 
. is ejekted, and then his term expires * B, ſhall not ha 
nm ejectment on the ouſter of 4. becauſe the poſſeſſt 
was not actually in e e 
expaſs done to another. 


vn Bo (as faid in the * e Bally if | 
1 Heir bring an ejetment, and, pending the ſuit, his 1 

1. Burr. 119. ceſtor dies, yet he ſhall not recover, A plaintiff muſt 

ä cover according to the right which he had at the time 
the aftion brought; and, during the life of the unceſii 

the ouſter way done to him only, who alone was 

petent to commence the action. One. man cannot 

4. Burr. 2208. permitted to ſue for an injury done to another. 80 · 


plaintiff cannot recover againft his own en, and 
Mete to inhabit amounts to a n. | | 


-* In watbbing agreements which a ty right 

| _pofieſfion, the court takes the whole caſe into conhdt 

2c Doc Alr. tation; and, if poſſible, ſo expound the contract, 

E 4 $89 to give effect to the intention of the parties; for it 
| tention alone, in the conſtruction of z demiſe; ſhovll 

determine who is legally intitled to the poſſeffion, | Ii 

.3-Byrr, 2437. the caſe of Fry v. Philip, one Jones granted 3 l 

for 99 years, if three perſons ſhould ſo "ny l 


45 


\ 
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3 7 
indorſement on the leaſe, in theſe words: L A.- 
ſign all my title, &c: to Ar. Thomas Penintus, ſor 
Zuineas: which writing was neither ſealed, delivered, 
or ſtamped. Peninton entered, and; exattly in the ume _ 
ner, aſſigned to one Fry ;; who entered and was poſs 5 
1; but in 1756 gave up the poſſeſſion. ' The enen 
ie of ——ů Her executor had 
ver entered, of done any act of ownerſhip; but in 1%, 
regularly aſſigned: to FVyy; at that time, however, 
philips was in poſſeſſion, under a grant from Jones, made 
y him on Fry giving up the poſſeſſion. The gueſtion 
dr the opinion of the court was, « whether any thing 
paſſed to Fry by the laſt aſſignment made to him by the 
executor of the executrix of the granteo ; which exctal- 
© tor himſelf never was in poſſeſſion ?'* which queſtion - 
he court did not determine; becauſe, upon the whols _ + 
f the caſe, Fry had a-right. © Lond Mauern tod! | 
he counſel, that: a point had vacutred-.to the court 
hich had not been mentioned in the argument. If the 
dorſement by the etecutrix carried 4 legal intereſt in 
he term, to Penintyn, from Elizabeth French, und Pois 
s indorſement to Fry had a like effect, then Fry had 
he whole Jeaſe in him. And by the ſtatute of Frauds, 
29. Car. 2. f. 3. f. 3. it may be aſſigned by a mote in writing. 
nd ſuch 3 note in writing. need not be either ſealed; Pap. f 
delivered, or ſtamped, as x deed muſt. And his lordſhip h 
nentioned a caſe in the common pleas, Trinity Term 
755 between Farmer and Rogers, in which it was te- . war 
dived, « that by the fiatute of Frands and Petjiiries, 6 % d fr 
* leaſe for any term of years may be created by writing 

without deed, and that the ſame may be ſurrendered 5 
by deed, or note in writing. And the Hurt held, | 
there was no occafion for any _—_ the 


© not 


) 
uſe 
f 4 


nu 
ut i 
wil 
ent 


F. 


<«note'or indorſement; it not being ia deed (a). So in 


| 4. 15 DT WE [LBGALIEEMEDY 


the prefent-caſc, the legal — in Wen m ſe 

aſhgned by a note in e £130 ee ve 

LIE: 1 our ns; e 1 ng 
- NS --Ms-JusTios. bete was 7 * e 1 EI, of 
zabeth French, by writing under her hand, indorſed o * 

the back of the indenture, aſſigned to Peninten. This 3H 
Writing was neither ſealed, delivered, nor ſtamped., P en ie 

en entered, and: then aſſigned in the ſame manner to Fr, h 

The executor_of t * had nenn . to con- ir 

ve nnr de 

bb n f = h 


„Lonp 3 FE, kl take the pare 

of what is ſtated in the caſe: and upon, the whale of the 
Fob rags D 

Cowp. 473. » Wi in, \ Fg, v. eg the chic had a —_—_ fab 
| ict to the opinion of the court, on a cafe ſtating. thut 
on, zth March 1758, Sir William Yea, by an unftampd 
agreement, in Writing, articled to grant a leaſe to the 

defendant for twenty-one years, from Lady-day 17. 

at the yearly rent of £.220. The defendant had conti- 

nued in poſſeſſion of the premiſes, and paid the rent 

according to the agreement ; but no leaſe was ever granted 

| bythe. Jeſſog gf the plaintiff, or demanded by the defend 
ant. On the 13th of September 1775, notice in writing 

| ; vas given: by the leſſor of the plaintiff, . to: quit at 
1 Lady-day 1776. For the plaintiff it was contended, 
„ ME: that the agreement was tantamount to a leaſe; and if {0, 
4,0 $8 Vol for want of a ſtamp, and could not, therefore, be 


5 4 given in evidence; and if not a leaſe, could not entitle (il 
'4 _ the Alen to keep en n. the landlord. cn 
bn 81 d- 7 

A 1 3 But 7. 6. it ; Houl vor naw be tamped, vader, 2346 9 iy 46 

| 4h by to 


0 Lond 
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)RD Manns The poicit is, whether this be 1 9 3 
ſe? Suppoſing it to be a leaſe, what would it avail the 9 
venue; if a court of law ſays it is a leaſe, and therefore an agreement 
ght to be ſtamped, and a court of equity fays it is an — de a 
reement, and ſhall-be read in evidence as ſuch, which it See 23. Geo. 3. 
duld not be, if it were a leaſe and void within the ftamp © 9 

s? But it is an agreement for a leaſe for 21 years, and 

he defendant has been in poſſeſſioti eighteen of them. 

hen the leſſor of the plaintiff gives notice to quit; and 

ings an ejectment. He has agreed, for a valuable con- 

deration, not to give notice: ſhall he then give notice? 

here might be circumſtances perhaps Which would let 

im in to maintain an ejectment. For inſtance, if he 

ad tendered a leaſe, and the defendant had refuſed to exe. 

ute it, whereby the plaintiff had incurred a loſs. But 

ere is no ſuch circumſtance; and if the coutt were 

o ſay this ejedment ought to prevail, it would merely be 

or the ſake of giving the court of chancery an opportu- 

ity to undo all again; If the leſſor of the plaintiff ſhout 

cover at law, equity would immediately ſet it right, and 

ne e be 1 to pay 92 coſts of both ſuits,” 


Tax: hae eafs, Mie has fince been Jorbred, 1. Bro.Rep. in 


ntl WW amely, in that of Sit Fames Lowther v. Lady Andover: a 
nd: he rule wo does not extend to the vs of a er 

tung baſer. * 

t at $ 


Ix Baxter v. Broke; the puis had a verdict, ob- 24 Black. LY 
ect to the following caſe: On the 28th November 1750, 9 
ahn Abrahall and P. Lloyd entered into an agreement 
(ſtamped with a two-ſhillings-and-ſizpenny ſtamp) with 
the defendant Browne, whereby they agreed, with all 
convenient ſpeed, to grant a leaſe to him of, and they 
did thereby ſet and let to him,” the premiſes in queſtion ; 
to hold for 21 years, at the rent of agel. per dns. pay- | "*M 
able | 
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1 half-yearly . 10 the ers: the leaſe to contain dl 

uſual covenants, and certain ſpecial ones, in one of whig 

the words © this demiſe” occurred. The delendant eng 

- tered in purſuance of the agreement, and paid rent up 

io 1ſt March 1774. For the plaintiff it was urged 

- that this was only an executory contract in the intent of 

the parties ; and if ſuch intent appears, then, though pro- 

per leafing words be made uſe of, yet the law will rather 

do violence to the words, than to the intent; and 3. N 

Abr. tit. Leaſes,” 421. Ney 128, 3. Burr. 1586. wen 

cited, For the defendant were cited, Cre. Elix. 486. 1. Null 

Ar. 847. Moor 459. Ney 57. where a covenant chat 4 

. doth let, and that a leaſe Hall be made accordingly, wa 
held to be a good leaſe immediately. What follows. 

only for further aſſurance. Cre, EL 33. Heb, 34. Dan]. 

And here it was manifettly the IxTENT of the parties to 

make a preſent leaſe. The court held, that this was 2 

good leaſe, in preſents, with an agreement to execute 3 

more formal and perfect leaſe in futuro. The operative 

words flat and ſet are in the preſent tenſe. A reference 

is alſo made to his demiſe,” There have been fourteen 

years uninterrupted occupation under this inſtrument, 

and five or fix of them ſince the title of -the leſſor of the 

plaintiff accrped. He has accepted rent, and thereby 

DON given the defendant every reaſonable hope of acquieſcence. 
Under ſuch circumſtances, if the words of the leaſe can 

q import an immediate legal demiſe, the court will ſupport 
it, as ſuch ; and that it will, 38 IEA A ts 
e ay the e N Le off 


4 


Wr. Rep. 735. IN Eftwick 1 v. . 9 court eee dt * the 
ſame principle, in determining one poiat in that caſe; 
bat as it alſo apparent decided another, namely, that the 
truſtee of a tern for the beneſit of creditors (not having 
notice 0: an agreement for a leaſe made previous to the 


2 . 4 * * 
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nt of the term) may maintain * | 

nant in poſſeſſion under the agreement, 1 have ſtated the ” 

Zfion at length. Asunᷣner, J. delivered the opinion 

the court as follows.— This was an ejectment brought 

che lefſor of the plaintiff, claiming. under a demiſe - 

ade by Lord Abingdon to him, by deed dated in 1184, 

here the truſt of the term was for the beneſit of cre- 

tors. The defendant claimed under @ leaſe, as it was - 

xened by the defendant's counſel; dated 1779, prior, in 

int of time, to the demiſe to the leſſor of the plaintiff. 

he agreement, when produced in evidence, appeared to PO 

on paper, an//aniped, and not under ſeal. It imported | 

be articles of agreement between Lord Abingdon and 

e defendant's father, by which the former, in conſi- 

ration of a ſum of money to be paid by Fay, ſold 

m the goods ih his houſe at Rycot. The ſubſequent 

rt of the agreement was as follows: * And further 

the ſaid Earl of Abingdon doth hereby agtee to let, and 

the ſaid Richard Way agrees to rent and take, for the 

term of ſeven, fourteen, or twenty-one years, in caſe 

the ſaid Earl ſhall ſo long live, at and for the rent of 

1400, a-year, to be paid half-yearly (the ſaid Earl to 

pay or allow all manner of tithes and taxes; both or- 

dinary and extraordinary), all his eſtate, &c. at Ry- 

cot. It is agreed, the ſaid Richard Way fhall enter 

upon all the ſaid premiſes immediately, but not cotu- 

mence payment of rent until Lady-day next. It is | 

further agreed, that leafes with the wfual covenants 

be made and executed by the parties on or before 

Michaclmas next.” — On the production of this, it 

8 contended, that this being produced as a leafe; and 

being ſtamped, it could not be read in evidence; 

i the judge being of that opinion, the cauſe was not 

gone into, and the plaintiff had à verdict. | 
| | | motiom. 8 
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Wotzon his beet made for u new trial the gromt 
that this in fact was not a leaſe (though ſo opencd 
the defendant's counſel), but only an agreement. 
- the part of the plaintiff it was conte nded, that this] 
a leaſe, being by words d: præſenti; or, taking it not 
be a leaſe, but only an agreement for 'a leaſe, then 
gave the defendant only an equitable title, which cant 
- be ſet up in a court of law againſt the plaintiff," who h 
a legal title: ſo that either way the verdict was rig 
On the part of the defendant it was eontended, t 
though in common parlance this may be termed a leak 
it is in law only evidence of a parol demiſe, not bei 
under ſeal; and that being only matter of evidence, ng 
not be ſtamped. And as to the other objection, thy 
anſiver, that the defendant's agreement is prior tot 
demiſe to the plaintiff, and that they could have pron 
that the plaintiff, at the time of the defendant's tit 
knew of the demiſe to him; and that the conveyan 
to him being a yoluntary conveyance, he ftands int 
place of Lord Abingdon, and muſt be conſidered s 
truſtee for the defendant; and the court will not pen 
him to bring an ejectment againſt his 4 que t 
As to the queſtion, whether this is or is not a leak 
We are all of opinion, that this is not a leafe. The 0 
in Ney 128. of Sturgeon v. Paynter, is in point. In! 
preſent caſe there is alſo an expreſs ſtipulation u 
leaſes /hould be drawn before Michaelmas; therefore 
plainly was not the intention of the parties that f 
agreement ſhould operate as a leaſe, but only that 
ſhould give the defendant a right to the immediate 
ſeffion, till a leaſe could be drawn. Had it been alc 
and as ſuch it was offered in evidence, we think the 
termination was right, that it ought to be ſtan 
wat as to the argument, that the word Jeafe i infer 


* tow tas 
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e. e lamp 20 amongſt other inftraments be Wo 

pecialties, and therefore that it ſhall not be intended 

at the legiſlature meant to iniclude leaſes not by deed, - 

re do not think any fuch inteution can be inferred. = 

he only object of the legiſlature was to raiſe a revenue 

rom certain things enumerated : there is no reaſon wu 

ne of the things ſhould be charged rather than another: 

is a matter of mere poſitive inſtitution ; and as it falls 

ithin the words, there is nothing. in the nature of the 

hing to take it out of them. But if we thought that 

is had been a ſutprize upon the defendant, and that 

y granting à new trial we could enable him to make 

ſe of chis paper as an equitable agreement, and to ſet 

up as à valid objection to preclude the plaintiff from 

ringing his ejectment, we perhaps ſhould not refuſe it. 8 

he ground on which the defendant reſts bis title is this: 

t is ſaid, that the leſſor of the plaintiff only repreſents 

ord Abingdon, it being a voluntary conveyance, and is see 2. Dougli 

d be conſidered as truſtee for the defendant, and as ſuch 721. 5Ys+ 

all not bring an ejectment againſt his own cui que | 

1. If we were to decide that, it would be going a 

eat deal farther than has ever yet been done. The only 

aſes where this principle has been adopted, are Where 

he leſſor of the plaintiff has been clearly. au unequive- : 

ll a truſtee for the defendant, and it would have been 5 

f courſe for the court of chancery to have decreed a 

dnyeyance to him. It is not neceſſary for us to ſay: 

hat a court of chancery might do in the preſent caſe ; 

t thus much we may ſay, that it is not a mere vdlun · 

conveyance to the leſſor of the plaintiff. It is made? 

þ him, as 2 truſtee, for the benefit of creditors ; and 

is the ſame as if a" mortgage had been made to an 

lividual creditor, and he had brought the 6jeAmietits 

that caſe it might perhaps be contended; that as each 
WT e e bw 1-46 be en - 
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ets. ide on-Lord- Abingdon, whi 
deer firſt got the legal title to the eſtate, ought not « 
be diveſted of it by a cdurt of equity. But we do na 
mean to give any opinion as to this: it is enough & 
us to ſay, that this being, at leaſt, a doubtful equity 
' which the defendant ſets up againſt a legal title, this cor 


or a judge at ni, privs, would not, and ought not to i 1 
=” terpoſe ; and therefore it Wer Auer WR} ſt 
1 WW nt 


Por in thi wits of 2. e dn he ee 
contained tet᷑ms of an immediate demiſe, ſubje& wal 
cence for that purpoſe from the lord, it was deemed u 
executory agreement only, and not a leaſe, and thi 

| within the intention of the parties. Such was the caſed 
4. T. Rep. 739. Coore v. Clare. In that cafe the leſſor of the plainil 
| proved payment of rent by the defenidant, and notice wii” 
quit, and there reſted his caſe. The defendant produce 

_ paper writing, written upon an agreement ſtamp, undi © 
the hand and ſeal of T. Tidd, of whom the leſſor of | 
plaintiff pntchaſed, dated 4 October 1986, and made dat 
tween Thomes Tidd and Thomas Clare, reciting that Ai 
Statham, widow, was ſeiſed bf, &c. [deſcribing the n 
miſes, which were copybola] for her life; and that 7. 
had agreed with Clare, that in caſe he ſhould be ſeiſed of i! 
premiſes on the death of Mary Statham, he would immediate 
on her death demiſe and let them to Clare on the terms at 
conditions mentioned: now, therefore the ſaid Tid 
« 2th hereby agree to demiſe and let unto the ſaid C ak 
All, &c. and all ſuch copyhold premiſes as he ſhall 
u may be entitled to on the death of the ſaid Me We 
4% Statham, to hold from and immediately after the death 
* Mary STATHAM, for the term of 21 years, at the yeatl 
tent of 121. 123, And the ſaid Tidd doth ben 
„ promiſe and agree to and with the ſaid Clare, tuin 

' | 9-44, 0 dry 


BY 'BJBCTMENT. © 


he the ſaid Tad, on the death of the | ſaid Mary 
$atham, and on his becoming entitled to the ſaid pre- 
miſes, hall and will procure- n 10 hd the. m *. 
e, Way eh. ne 6 £0345 4 vr £24 K 

du : +4 biyndi 2445 
E at 2 e 6 
ſtrument amounted to a leaſe, there being worde of pre- 
nt demiſe contained therein, and therefore nonſuited 
ke pac i 


ee . a dd it. was A, that 
e writing was only an agreement for a leaſe, notaleaſe 
ſelf, and conſequently no legal bar to the ejectment. 
he caſe of Eftwick and May was cited and relied on; ind 
at the intention was executory, was, among other cir- | 
umſtances, manifeſt from the ſtamp being only ſuch as was 
quired for agreements, which was not proper for a leaſe. 
or the defendant ĩt was inſiſted, that, from authorities, 
cient as well as modern the objection was warranted ; * 
at the inſtrument was a leaſe, and not merely an agree - 
ent; that it was aipreſent demiſe, though poſſeſſion was 
d take place at a future time. In ſupport of the poſition, 


14 


Jones 231. Cro. Car. 207. 1. Rolle Abr. $47, X. 1. 
ro. El. 33. Moor 31. Dy. 125. pl. 44+ 2. Mad. 79. And 

lowing it to be only an agreement under which the 
fendant had actually taken poſſeſſion, according to 


tle under the ſame perſon who made it, could not re- 
dyer the poſſeſſion from the deſendant. Lord KEN VON 
id, that having conſulted with the other judges, he 
clearly convinced he was miſtaken in the opinion 
hich he had held at the trial; and that they were all of 
pinion, that the inſtrument: in queſtion was an; execu- 
pus only, and not a leaſe, for two reaſons: 

- D * _ fiſt, 


e caſe; of Baxter and Brown: was, cited; alſo: Hob. 34. Ante, 27. 


ie Caſe of Yea. and Buclnell, the plaintiff, who claimed ine, 26. 


. 


the intent of the parties, who had cautiouſly guarded 
_ __ againſt it by the inſertion of a covenant that a Hence tg 
leaſe ſhould be procured from the lord: and, ' ſecondly, 


| : e-T.Rep. 163, 


& called {/hacre, he ſhall enjoy, and J engage 10 give hi 


„ rchat rate: and that the old eounting-houſe be brought 


© 4 what repairs may be wanted. ? 14% 


THE LEGAL AE IE D 


firſty becauſe; if this were held to be a Teaſe, a forfeiture 
would be incurted ; whereas that would be contrary i 


the ſtamp isconformable to the nature of an agreement 
eee e ee > en ee, 1 


85 


So, in Jachſon againſt A/hburner and others, * of 
Scariſbrick, a bankrupt, a verdict was taken' for the plain 
tiff, with liberty to enter a nonſuit, if the court ſhoul 
be of opinion that the inſtrument by which the leſſor 
the plaintiff claimed title, was only an agreement for a leaſe 
and not an ACTUAL leaſe, The articles" were as follow, 
«4 Marei4, 1783. Articles of agreement between Thor 

$:ari/brick and D. Jackſon, entered into in'regard to hi 
« fulling mills, dry-ſalting mills, and other convenience 
« for catrying on ſaid trades : that the mills and cone 
« niences, with the iſlands and acre of lund Mints 


«a haſt in, for the term of 31 years frem Whitſunt 
1784, at the rent of 110l.; and that I will purch 
« one yard in breadth, to be laid to the Race from i 
« High Clews, the length of Charles Cloſe ; and I it 
„ honghty and the purchaſe is more than 2001. per uri 
« he the ſaid D. Fack/o1t to pay more than it eoſts beye 


« out as fur as the engine-houſe; and' that towards tl 
«- alteration J. Scariſbrick is to furniſſi timber und ſlati 
« for the roof: that D. Jachen, on his part) evigidges 
. keep the mills, weir, and every other matter; in repal 
n he having at all times nn roads to m 
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Lox Kenyon. It is of importance to the publie chat 
ie certain rule ſhould be laid down, and that the queſ= - 1 
in ſhould not be floating, whether a particular agree 4 
t ſhould be cbnſidered as a leaſe, or merely as an agret« .- 
For @ leaſe; and this Puff depend on the intentidn of 
parties, to be collected from the whale of the agreement. 
he caſe of Drake' and Munday was properly 6% Res 
ere the words were, © the defendant SHALL HAVE and 
enjoy, „ge. without any others, to qualify the expreſſion. - 
hoſe words were ſufficient to give the legal intereft ; | 
would be operative in a bargain and ſale, er in 
covenant to ſtand ſeiſed to uſes. But in this cafe 
re are other words to qualify thoſe, . Hall enjoy,” und 
reſtrain their operation, fo as to make the agree- 
nt merely. ererutery. In Coore v. Clare, I wiſhed, as Ante, 33. 
: as I could, to conſider it as a leaſe; but the court : 
of a different opinion. In the caſe of Barry v. g. F. Rep 265. 
agent the words were - expreſs and unequivocal, and 
uld have no other meaning than that given to them, 
mely, that they ſhould operate as words of preſent d- 
; they were, © hath ſet and doth demiſe.” There too 

queſtion was, whether or not they ſhould operate 
pinſt the party making the agreement ? But they were 
tive in themſelves, and there was nothing to abridge 
ir meaning. Here the words ate, „ he /hall mjoy, 
and I engage TO ov bim a leaſe,” We. and the ſingle 
ſtion is, what was the intention of the parties uſing 
ſe exprefions? Was it that the agreement ſhould 
fer the legal intereſt? or, was it not in their contem- 
ion that there ſhould. be another inſtrument to give 
t legal intereſt? The later words clearly ſhew it was 
intention of the parties, that there ſhould be ſome 
ther aſſutunce. It was i fieri at that time; and if a 
had been filed in 2 court of equity for a ſpecific pu 

of the «greement, that court would not have 
Dd « ä 


1 5 THE, nene | 
| turned the, plaintiff round, and told him that, he alread 
had a legal and executed contract, but would have de, 

0 creed a leaſe according to the agreement. If che forme 
= words in this contract had not been . reſtrained. by th 
engagement, 10 give a leaſe in future, they would hay 
operated as a perfect leaſe; but as the parties agree 
„the one to give, and the other to receive, a future leaſt 
| L cannot conceive. that this Was intended to be a. preſai 
leaſe. Beſides, by another part of the agreement, . tl 

landlord; was to acquire an additional piece of ground t 

be laid to the mill, without which the leaſe was not 

be granted; this alſo is of importance to ſhew that then 

was to be: ſome future inſtrument to give title to the plain 

tiff. All the caſes cited may be anſwered, by one ,obſe 

vation, namely, they were either expreſs wards of preſet 

| demiſe, or equivocal words accompanied with others, t 

ſhew the intention of the parties that there ſhould not 

5 a future leaſe: but in this caſe, where the context, 

a which 1 find the words ** /ball enjoy,” imports. that ih 
parties do not mean that they ſhould operate as a preſd 

demiſe, I think we ſhould decide contrary -to.the-int 


tion of the parties, if we were to 2 they ſhoull 
have that effect. 


an 
Asnnkuxsr, +. Fee agree to the poſition, 

whether, an agreement of this kind ſhall or. ſhall not 

conſidered as a leaſe, ought to depend en the intention of tl 

| parties, which muſt be collected from the words of d 

| Ws agreement and from collateral circumſtances. Wed | 

| words are, de præ ſenti |. demiſe, &. or an agre 

that the party . hall : bald and enjoy,” and the = 

immediately put into poſſeſſion, the landlord ſhall. not 

terwards turn him out, and ſay it was net -a pre 
demiſe; for permitting the ; paily to ente, is firs 

cher ig chen that, the laydlord, intgpdgd 40 8iy, 

2 5 — 


IV rer ME xr; 7 
t intetelk. But where the Werds themiſeſes do hot 

farily imply it, Where poſſeſſion is not given, and 
ere is no other act to manifeſt filth an intention, then 
is merely a exrcutory contra.” Now here the Words 
emſelves a an extcutory agreement; for the 'words 
hill enjoy” are followed by T'xxncAGr ro ox Kim 
a leaſe, and I will purthaſe;' Kc. to be laid to the 
„&c. The ſmallneſs of the quantity of land to be 
chaſed and added to the reſt, cannot vary che caſe; be⸗ 
uſe the whole depends, not on what was granted at the 
me, but on what was ts be granted afterwards. 'Befides, 


bg je rent is agreed upon at all events; and if this were 
* nſtrued to be a leaſe, the landlord would have u right 
DICT 


d diſtrain for the whole rent, although the addition were 
cl: afterwards made by the purchaſe ; and the only re- 
5 edy left to the tenant would be an action at law, or a 
Il in equity. It is obſervable alſo, that the agreement 
as made in March 1783, and was not to take effect until 


eld Arly was, that ſome fuf ther ad was to be done to give 
ate plaintiff a legal title; and even that wus to depend 
| another act at that time uncertain, namely, the kor. 
ef ths ee 1 landlora,” On OY 
Gi iet wire; 

Guo oY The queſtion Aok thy As the 
es, whether this agreement wis'or ws Hot to convey 
V preſent intefeſt to the plaintiff; and on that intention 
of U srovnd my opinion. Noz ' confidering vche parties, 
7 he place, as it exiſted at the time of the agreement, 
mei as it was to exiſt afterwards, the dates, and zuantum 
t the rent, I do not” think” it was intended to give a 
ot ſent intereſt. In March 178 the parties met, and 
pre reed that à year afterwatds the plaintiff Hu bob a 
of certain premiſes, thetein ſpecified; at the rent of 
ol. and another piect of land; if che land could 
D z3- 8 purchaſe 


bitfuntide 1584. The meaning of the parties therefore + ©* 


ru ISA TEE L ES 
it; and other things were to be done beton 
| tat time ang the ins th laſs was ho granted: 6 ot: 
| though it is not expreſsly mentioned, that thoſe tt nt 
"_ | | mere to be done before the leaſe was to be granted, I ca 
= ceive. that is the true conſtruction of the agreement; ſq 
| 1 until that time the premiſes ta be occupied, and the fun 
3 to be paid by the plaintiff, were uncertain... The who ſas 
; was then conditional, and the leaſe was afterwards to OUT 
=_ drawn, in this or that form, according to flute circr i 
| = ſtances... The true expoſition of the agreement, and et 
= the intention of the parties, ſcerys to be, that this ſhor | 
not operate as a preſent demiſe, but that there ſhould be 
leaſe in future. —] Wy. of nonſuit to be eee * 


Aun even FR the caſh of a leaſe for years; if a0 durati 

of the term be doubtful, the court will fo conſtrue the i hi 

ſtrument, as to give effect, if poſſible, to the intention m 

the parties, provided it be not contrary. to law: as in Hf 

3. T. Rep. 62. v. Richardſon, In that caſe a verdict was found for d | 
Tn plaintiff, ſubject to the following caſe: 'William Gu 
being ſeiſed in fee of the premiſes, on 28th of October 111 

demiſed the ſame to James Meſs, from whom the 

fendant derived title, at the yearly rent of 10l. 'payal 

- « half-yearly, for the term of three, fix, or nine yea un 

from the Feaſt of St. Thomas the Apoſtle enſuing ih 

4 dats, and to be complete on the ſaid Feaſt, which 

« be determinable i in the years 1788, 1791, 1794,” wit het 

covenant by the tenant to repair during the 4erm-0r 

thereby granted. On 13th June 1786 William Child \ 
rendered the premiſes (being copyhold) to the leſſor 

the plaintiff, who on 28th May 178y was admitted. 

; 13th December 4788 the leſſor of the plaintiff ſerved 
defendant with notice to quit, on or before the Feaſt-day Wl t. 

St. Thomas the Apoſtle enſuing. For the plaintiff it iy |: 
contengſ, that by the terms of, the demiſe, 3 term 1 


eee 


aly three' years" certain/was granted, conſequently” the 
Wotice given / was: ſufficient to entitle the leſſor of tie 
. intiff to recover: that three ingredients were neceſſary 


> the exiſtence of every. term, certainty as to its eon 8 
zencement, continuation, and determination; therefore, Plow. 2724. 
zough this leaſe. was goed for the firft three years (as 

728 held in Ferguſon v. Corniſb, where on a leaſe for ſeven, 2. Burr. 1034, 
Ourteen, or twenty-one years, Lony MANSFIELD ſaid 

it was undoubtedly a good leaſe for Len Ng, | 

et it was void as to the reſt for the uncertainty ; for it 

che ſame as if it had been for three years, or fix years, 

nine years. And in chat caſe, Lord Mansfield, "after _ : 
ing it was a good leaſe for ſeven years, added; ** whiat- | 
$ ever may be the validity of it as to the other two even- 
* tual terms of fourteen and twenty-one eat: by - - 
hich he hinted a ſtrong opinion chat it was bad for the 

mainder. - If this had been a leaſe for three years, and 

> from three years to three years, during the life of J. &. 

would have been a good leaſe for fix years, for during Plows. al 
ix years there was certainty ; but void as for the re- aft. 48. b. 
mainder, becauſe uncertain how many more years J. LY 

night live. And this was not like a demiſe for nine years, 
determinable at three, or fax, becauſe that would be a cer- 

ain leaſe for nine years at its commencement, | unleſs 

ither of the parties ſhould determine it at one or other p 
ff thoſe periods; onions Sac aol} eee : 
her the amine was for three, ſix, or nine years, 


Lows Kenyon, There is no ak 2 what Lord 
Mansficld's opinion would have been in Ferguſon v. Corno. 
as to the validity of the leaſe beyand the firſt ſeven years (o). 


(a) In that cls Lord Mansfield ſaid, * the defendant was Cer», 
F tainly in poſſeſſion, and ſhall as certainly pay the rent. It was at 
leaſt a leaſe, for ſeven years ; then, if he continues, it is for foure 
teen years; if, at the end of that time, * ſtill * is for 
' twenty-one years,” 


D4 bn 


., | tained at the time; for if, in the fluxion of time, a day 


THE LOA REMEDY: 


In theſe caſcs, the intention of the parties; ought ta pret 
it be not contrary to law- It is true, 1 
certainty in the leaſe as to the commencement; and 4 
ration of the term; but that.certainty. need not be a 


will arrive which will make it certain, that is ſuſſicien 
As if a leaſe be granted for 21 years, aftex threetines; 
being, though it be uncertain at firſt when that term wil 
. commence, becauſe the lives are in being, yet, hel 
they die, it is reduced to a certainty, and id certum et qui 
certum reddi poteſt: and ſuch terms are frequently create 
for raiſing portions for younger children. Now, in ibi 
caſe, it 3s ĩimpoſſible to form any doubt reſpect in g the in 
tention of the partics. It was intended that this leaſe ſhould 
take effect for three years, at all events: that it ſhould be 
in the election of either of the parties, to put an end to i 
at that time, or at the end of fix years, giving reaſonable 
notice to the other. It i is like a leaſe for à year, and {0 

oa from | year to year; where. if the leſſee wiſn to. determine 
, a7 the end of the year, he muſt give reaſonable notice to 
the other party. And though, here, either of the partic 
might have determined the leaſe at the expiration. of the 
firſt three years, yet when the time elapſed, when notice 
ought to haye been given for that purpoſe, the leaſe coull 
not he determined till the end of the next three years: 
conſequently, the leſſor of the plaintiff is not entitled to 


recover. 


Aae te J. All aguired is; either ühab the ten 
ſhould be certain in. itſelf, or reducible to a certainty: 
Now that is the caſe here; it is for three, fix, or nine 
years, as the caſe may happen; the parties having agreed, 
that it ſhould be determinable in the years 1788, 1791, 
1794 It is therefore a leaſe for three years certain, ot 
for fix or nine years, unleſs the partie determine it ſooner. 


BULLER, 


2 1 ppm un r. 


JULLER, J. This is à leaſe for nine years, deter- . 
ble, by either of the parties, at the end of the firſt 
e or ſix years; for it is ſtated in the taſe, that it is 
unable in the years 1788, 1791, 1794: but if it were 
W at either of thoſe periods, the party firſt 
ng reaſonable notice, it was . contmue for nine 
6 ee e * EA 


N * 
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give effect to that intention; and that whether it ariſes 55. 
a will or on a deed, from à ſurrender, or any other 
rument ; and where ſenſe requires it, many caſes may 
duced, to ſhew-that it may conſtrue the word or into 
, n e ee ee of n mY 


. & 345 3 ** 


HE conuſee of a ets Inns e 
ant by elegit, may maintain an ejedtment; for though) 


jod of uncertain duration, viz. till their debts are ſa- 
ed, yet that being a permanent intereſt, the qe has 
vided 0 its n ann "514 


as held, that perſonal wrongs died with the perſon, . 


he poſſeſſion of the teſtator, it ſeemed but an equitable 
ſtruQtion of the act, to extend the remedy to' terms 
years, and puniſh the treſpaſs on that ſpecies of pro. 
y ; and as leaſes for years were looked upon as goods. 
chattels, it was but reaſonable to bring them all un« 
the ſame rs 


intention of parties, it will do all chat in juſtice it can, 3.T. Rep.4704 


ſc tenants have but a chattel intereſt, and that for a Co. Lit. 424 


o an executor may ſuſtain this aQions on. an Y 1. Vent. NN. 
t done to the teſtator: ſor though at the common. lau . 9 


when the /tatute gave the action for goods taken out . Ea. 3 — 


oo” OO as el LIMEDY 
3. Burr. 119. As ejectment being a poſſeſſory remedy, the ef 
| coal Nx: the plaintiff muſt have @ right entry (which is ary 
not aſſignable), when this action is brought; for if 
entry be taken away, he cannot legally enter to 
leaſe, to try the. title; and he cannot be allowed to 
ſecute his right by an unlawful a& ; therefore, in 
caſe of a ſpecial verdict, it aught to appear that the ll 
of the plaintiff might enter at the time he brought 
ejectment. The old method of proceeding in ezeRml 
required, and the modern practice ſuppoſes, an actual 
try; and though that practice obliges the defendant 
confeſs leaſe entry and ouſter, in eaſe of the parties, 
to expedite the trial, yet this has made no alteration 
the law, nor was ever intended to better: the plain 
title, or to give him a new right of entry; for 
were, by rule of court, to oblige the defendant to ad 
a better title in the plaintiff than he really hath, whi 
would be an act of injuſtice : therefore, where ter 


Cruiſe, i. v. 36 in tail makes a diſcomtinuance, the iſſue in tail is put 
huis formed, and cannot have an ejectment, becauſe 
bee the aint is taken __ 


. Black. Com. Tos i injury Ref aue ee whey he 
88 hath an eſtate · tail maketh a larger eftate of the land 
Fisch, L. 100. by law he is entitled to do: in which eaſe the eftate is g 
ſo ſar as his power extends who made it, but no fa 

As, if tenant in tail makes a feoffmont in fee-ſimple, 
for tho liſt of the feoſtee, or in tail; all which are 

yond his power to make, for that by the common lawt 
tends no farther than to make a leaſe for his own 

here the entry of the. feoffee is lawful during the lik 

the feoffor ; but if he retains the poſſeffion after the 20 

of the ſooffor, it is an injury which is termed a diſe 

tinuance; the antient legal eſtate, which ought to i 

turvived to the heir in tail, being, if not gone, at | 

fuſpended, and for à while diſcontinued. For in thisd 


BY, FJ FCTMENS, - . We 
the death of the alienors, neither the heir in tail, nor 
y in remainder or reverſion expectant on the determi- 
jon of the eſtate-tail, can enter on and paſſaſe the lands 
llienated. The owner of the eſtate cannot enter, but 3. ak 77% 
Iriven to his real Action; for herein the original entry 
ng lawful, and thereby an apparent right of poſſeſſion 
ng gained, the law will not ſuffer that right to be bver- 
own by the mere act or entry of the claimant., No 
ſooner,” in the opinion of Lord Mansfield, © bad the 

ate de Donis repeated what the law of tenures had 
ſaid before, that the tenor of the-grant ſhould. be ob- 
ſerved, than the ſame bent permitted tenant in tail of c. Bee: ug, 
the freehold and inheritance to make an alienation, **** ; 
voidable only under the name of a diſcontinuance. » But 
this was a ſmall relief. Nr Wil, * 
Wan, e y we S407 

W irt 

ENANT in tail mate, with SPC PEO in Fee, in Odiarne v. 
ideration, of a marriage, conveyed his eſtate-tail; by , 2 A 
and relenſe, to truſtees and their heirs, to ſeveral uſes, 
d in the releaſe covenanted to levy a fine to the ſame 
s. The marriage took effect, and tenant in tail i- 
a. fine, purſuant to his covenant«, On the death of 
ant in tail without iſſue, the remainder man in fee 
ade an actual entry, to avoid the fine, and then broughe 
$ cement. The queſtion was, whether the ejectment 
uld be ſuſtained ? * For the plaintiff, Seymour s caſe was 10. Rep. 95. 
d and relied upon, as an authority in point ; from 
ence it was inferred that the plaintiff might maintain 
ejectment (an actual entry having been made to avoid 
fine), unleſs a diſcontinuance could be proved. To 
| that no diſcantinnance had taken place, arid conſe- 
ntly that the remainder of the leſſor was not diveſted, 
operation of the leaſe and releaſe, and of the fine, were 
nſidered, forming (as it was argued) quite diflinet © con- 
Veyances. 


THY 20 REMEDY. 


wendete Ie was admitted, that a froſfnent, à fine wi x 
Puſſes a freehold, or a common recovery, will diſconting 1 
an eſtate · tail; becauſe a fee · ſimple paſſes by them, whid 
is a greater eſtate than the tenant in tail can lawful * 
convey: but it was inſiſted in this caſe, that the fine pal A 
not any freehold ; that having been, previous to levyit 4 
the fine, conveyed by the le? ſe and releaſe.” That b 
fine, levied after the marriage, being a diſtin conveyan ri 
executed ſubſequent to the leaſe ard releaſe, all that it dil in 
or poſſibly could do, was only to confirm and corrobo * 
the baſe fee {which paſſed by the leaſe” and releaſe), u Y 
make it more durable. But the court was of opinie 
mat che leaſe, releaſe, and ine, were all but one Arn 
and operated as ſuch: that the reverſion in fee was thei . 
fore diſcontinued, and the remainder in tail diveſted, ſo vi, 
to take away the right of entry in ejectment, and put ll. ; 
- remainder man to his formedon. That the operation 4h 
tte deeds and fine ought not to be diſtinctly confidera it 
as that would defeat the intention of the perties, and, i . 
Head of ſupporting lowful eſtates, would tend to avere 
all the family ſettlements in the kingdom. That th. 
deeds could only be conſidered as a covenant to levy a fi * 
and were incomplete until the fine was levied, and o 
operated as a declaration of its uſes, ſo that the eſtate - U 
paſſed by the fine, That Seymour's caſe was decided ( 1 
Ai ferent grounds, and materially varied from the pre * 
. cafe; inaſmuch as in that cafe, the fine was not levied un p 
a year after the bargain and ſale was inrolled; and it th 
expreſsly found by the verdict, that the bargainee enten - 
and was ſeiſed by force of the bargain and ſale auh 
that the bargain and ſale was totally unconnected wi zy 
the fine: nor did it appear that any fine was intended! ( 
be levied at the time when the Wye and Tide was 2 


ae 


ory ern EN. 1 


An in the caſe of Moore u. Blake, which was: an eject ID Alkze 

at tried before the late Mr. Juſtice Go vr p, the title of . 

leſſor of the plaintiff was under a marriage ſettlement;, 

which certain premiſes were ſettled on the huſband 

wife, for their lives and the life of the ſurviyor;. 5 4 
inder to truſtees .to, preſerve contingent rewainders. | 

ainder (after a power of appointment, which had ne- 

been executed) to all and every the children of the | 

rriage, as tenants in common, in fail; with croſs re» „ 

inders, in default of. iſſue of any child, to the ſurvivors 

tail; with remainder to the ſurvivor of huſband and 

e in fee. Three daughters were tbe iſſue of the mar- 

ge; one of whom died without que; the ſecond 

rried the leſſor of the plaintiff ; and the third married 

defendant Blake, and died in October 17875 without iſſue : 

vious to her death however, ſhe, and her huſband. had. 

ed a fine, with proclamations, of her moiety, to e- 

er which the ejedtment was brought. The counſel © 

the defendant proved the fine levied, , with procla- | N 

tions; upon which the plaintiff was nonſuited; the | 

ned judge declaring, that, in his opinion, the levying, 

the fine had diſcontinued the cſtate-tail, taken away the 

intiff's right of entry, "me driven, him to his writ of. 

medon. . 


' - 


T is however a ſettled rule of Jaw, that i in \ order tori. c 67. 
rk a diſcontinuance of an eſtate- tail, it is neceſſary that 1. Co. 76. 


party ee ſhould be eAually ſeiſed, by force x. _—_ wt 
the intail, | > Roll Abr. 
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d. Ten. 17. 2. . Dany, $77: T. Reym. 36. 2 Sid. 3. l. Be 269. 


p 


BY the common law, the alienation of ; an buſband who, 

ſeiſed in right of his wife, worked. a, continuance, 

her eſtate. But now, by 3a. H. 8. c. 28. it is pro- 
„ 6 chat no act of the huſband only ſhall work 2, 


0 ditcon- 
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THE II AL AMD 
> * Adontinuance of, or prejudice, the inheritance 
© ©  . «freehold of the wife; but that, after his death, thei 
„ 4 her heirs may enter on the lands In queſtion.” 


F. N. B. 194. FokMERI if an alienation was made by a ſole « 

| poration, as a biſhop or a dean, without confent of 

| chapter, this was a diſcontinuance, But by the ifabl 
e. El. c. 19. ſtatutes, this is now antiquated ; thoſe acts declaring 
13. EI. e. 10. ſuch alienations abſolute'y void ab initio; of courſe, 
preſent, no diſcontinuance can by ſuch means be effecdel 


"Bp AnoTazR way of tolling, or taking away the right 
| entry, is by DESCENT for the law preſumes that f 
poſſeſſion, which is tranſmitted from anceſtor to heit, 

a rightful poſſeſſion, until the contrary be ſhewn ; the 

fore the mere entry of him who has tight, f is not X ale 

to evict the heir. 


Lit. f. 385-413 Patentes which take away entries are when any 0 
* back. Con. ſeiſed by any means whatſoever of the inheritance of 
- corporeal hereditament, dies, whereby the ſame deſcends 

his heir: in this caſe, however feeble the right of the a 

ceſtor: night be, the entry of any other perſon who 

title to the frechold is taken away; and he cannot reco 

Z poſſeſſion againit the heir by this ſummary method, | 
EM is driven to his action to gain a legal /eiſin of the eſt 
And this, firſt, becauſe the heir comes to the eſtate l 
act of law, not by his own act; the law therefore 

- . - tes his title, and will not ſuffer his poſſeſſion to be & 
veſted, till the claimaint hath proved a better right. 
condly, becauſe the heir may not ſuddenly know 

true ſtate of his title; therefore the law, which is 
indulgent to heirs, takes away the 'entry of ſuch claim 

as negleRted to enter on the ariceſtor, who was well dl 

G defend his title, and leaves the claimant only the 


"99 er 


admitably adapted to the military ſpirit of the feodal | 
res, and tended to thake the fendatory bold im war; 


his children could not, by any mere entry of ano- 


, hſtly, it is ſaid t6 be agreeable” to'the ditates' * 
0 — 1 pare: 20 


in een ee um e there are two 
gs neceffary ; the poffeſfion or ſeiſin, and the right or 


# conjunftio. Now, if the poſſeffion be ſevered from 

as if A. has the jus proprietatis, and B. by 
unlawful means has gained poſſeſſion of the land, 
is an injury to 4. for which the law gives a remedy, 
atting him in poſſeſſion; but does it by different 
ns, according to the circumſtances of the caſe. Thus 
P. who was himſelf the wrong-doer, and hath obtained 
poſſeſſion by either fraud or force, hath only à bare 
aked poſſeſſion, without any ſhadow of right; 4.there- 
, wha hath both the right of property and the right of 
Non, may put an end to his title at once, by the fum- 
y method of entry. But if B. the wrong-doer, dies 
d of the lands, then B.'s heir advances-one ſtep fat · 
towards a good title; he hath not only a bare pof- 
on, but alſo an apparent jus peſſeſſionis, or right of 


ch is tranſmitted from the anceſtor to the heir. is 4 
tful poſſeſſion, until the contrary be ſhewn ; there- 
the mere entry of A. is not allowed to evict the 
of B. but A. is driven to his action at law, to remove 
poſſeſſion of the heir; entry Uone would | 
diſpoſſefſed the anceſtor. So that, in general, it ap- 
that no man can recover poſſeſſion by mere entry | 
auds which another hath by 4 cent. Vet this rule 
$7 1% g K , 53% + $1 2ohs FRO Kath 


— 


ol a fornial action againiſt the heir. Thirdly; this Co. Lit. TY 


| be diſpoſſeſſed of the lands whereof he died ſeiled 


7 rty therein ; or, as it is expreſſed iti Fleta, juris et . 3. e 0. 3. 


fion, For the law preſumes, that the poſſeſſion, : Burr. 59. 
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Lis. L e. c, haib hon exceptions, wherein. the neaſons. ceaſe 1 
| which the general doQrine is grounded; eſpecially if 
claimant were under any legal diſabilities, during the! 

of the anceſtor, either of infancy, coverture, impriſ 

ment, inſanity, or being out of the realm: in all w 1 

caſes there is no. neglect or laches in the claimant, 

therefore no deſcent ſhall bar or take away his ent 

| 1. Burr. 89. A Tight of poſſeſſion, and a right of entry, are converti 
But by 32. H. 8. c. 33 «* ſo if a diſſciſar die within five ye 
“ after the diſſeiſin done, and the lands deſcend to 
« heir, ſuch deſcent ſhall not take away the entry of4 
6 diffeifee, though he has made no claim.“ But if th 
be five years quiet poſſeſſion in the diſſeiſor, conti 
claim js ſtill as neceſſary as it was before the ſtat 
Here it may be proper to enquire, what the old law me 
by a diſſeiſin, which conſtituted the tenant of the fr 

in reſpect of every demandant ſuing out a, precipe, 
though the owner's entry was not taken away ; for wit 
the right of poſſeſſion was acquired, and the owner put 
his real action, there, without doubt, the poſſeſſor 
got the frechold, though by wrong.” On this head, |.c 
MANSFIELD compreſſed a great part of the hiſtory, t 
whole of the principles, and moſt, if not all, of the a 

1 Burr. 66. on the ſubject, in the judgment . he co in 


| 8 . caſe of Taylor v. Horde. 


/ 
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« ALL thc law ag diſſeiſins exiſted and. 
practice before, the aſſiſe of novel diſſeiſin.¶ The aſſiſe 


introduced probably from the uſage. of Normandy zl 


the Grand Coutumier treats of afliſes in or before the nd 
of Henry the ſecond., Glanville, who wrote in that u 
. n calls the great aſſiſe a benefit, ( clementiam pr incipit dt 
C.. f, 25. p. lis procerum populis indultam. And the ee 
152 W hes « Glanville introduced it.“ Seiſin is a technical i 
denote the completion of that inveſtiture by which #t 


nant was admitted into the tenure; and without which 


— 
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bels Foce be conſtituted'or paſs: Scienduniraff:/tldunt, 8 
ne inveflitury ili mode conflints pe. Diiidifin"there= 
Ye muſt mean, ſome way ot bthet, turning che tenant 
ut of his tenure, uſurpitig His place and feudal relation. 
t this time no tenanit could Miene withont"Jicerice ß 
he lord. When the lord conſented, the only form of 
onveyance was by febffment, publicly made, coram” pa- 
ibus curie, with the lord's cbneurrence. Homage or 
edlty was ſolemnly [worn; ſuit of court and ſervices 
vere frequently done. The freeholder tepteſented the 
yhole fee, did the duty to the lord, and defended” the 
hole fee againſt ftrangers: The freehold never could de 
n abeyance, becauſe the lord could never be at al loſs to 
now upon whom to call às his tenant, nor a to 
cnow againſt whom to bring his præcipe. From the ne- 
effity of there being always a vifible tenant bf the ſree- 
hold, and the notofiety who atted, and did ſuit and ſer- 
ice as ſuch, many privileges were allowed to innocent 
ons deriving title from the frecholder de facto. If the 
liſſeiſor died after one year's non- elaim, the deſcent to 
his heir gave him the right of poſſeſſion, and took a 7a 
he true owner's entry. The feoffee of a diſſeiſor ac- 
quired title of poſſeſſion, at this time, by one year's non - 
laim; but the ſtatute 32. H. 8. c. 33. requires fie years 
on- claim. The deſeent to his heir remains privileged, 
s it was at common law; for the 32. H. 8. c. 33. ex- 
nds not to any feoffee of the diſſeiſor, immediate or me- 
liate. The feoffee of a diſſeiſor was favoured, becauſe 
e came innocently into the tenure, by ſolenin- public 
nveſtiture, with the lord's concurrence. - But the ſtatute 
© Quia emptores terrarum (which took away ſubinſeu- . E. 1. 
lations, and gave free liberty of alienation to tlie tenants 
f ſubjects, and to thoſe who held of the King as of an 
jonour or manor}, and other ſtatutes, which extended 
he power of alienation to the 2 n 
E the 


12. C. e. 23. 
a 13. C. 2. aac 
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— releaſes of feudal fervices 3 che PETTY 
mee Willey and wi las the win! des 


h. 
military tenures, have left us little but the names of feoſ 
ment, ſeiſin, tenure, and freeholder, without any precio: 
knowledge of the thing originally ſignified by t re 


ſounds. ccc in 


ſyſtem of feudal tenures. It is obvious how a man mz 


or freeholder, is taken merely from the duration of t 729 
eſtate, -Copyholds, and the.cuſtomary frecholds in i | 
North, retain ſome faint traces in imitation of. the « 


viſibly be the copyholder or cuſtomary frecholder, de fan 
in prejndice of the rightful tenant. It ie obvious wal 


that uſurping ſuch a tenure, is a different fact from the | 


naked ꝓoſſeſſion or occupation of che land. But whoeve * 
will lock into the practice of other countries, where to 
nures ſubſiſt, with all the ſolemnities of ſeoffmenu u 
ſeiſins, upon every change of a tenant, by deſcent or: 
nation, and upon every uſurpation of the real right, wi et 
eafily comprehend, that, at the time alluded to, it might c: 
be as notorious who was the-feudal tenant ae facto, a wh 
is now de facto incumbent of a living, or mayor ef a cor- 


poration. Diſſeiſin was a complicated fact, and differ 


Jſeyſine, puts many caſes of poſſeſſion wrongfully. why 


from diſpoſſeſſing. The freeholder by diſſeiin, differed 
from a poſſeſſor by wrong. Brafton,,de Aid N Dh 3: 


which he calls intruſion, becauſe there is no diſſei 101 
* Poſſeſſio que nuda —— 
7% Aicitur intrufio.” VESTIMENTO is ſeiſin, inveſtitun 
(from whence the Saxon term, veſt) ; a metaphor which 
the feudiſts took from cloathing, and by which they 
meant to intimate, c that the naked poſſeſſion was cloathed 
with all the ſolemnities of feudal tenure.. A pati 
cular tenant, according to feudal notions, was in; as 0 
the ſeiſin of the fee, of which his eſtate was part. 11 be 
aliened the fre ö W pe 
| | men; 


17 1 1 ** * = 
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held), he forfeired bit particular eſtate, for having be- 
} the ſeifins with: which bs was entruſted: ,- But on 


reverſioner, and: the not6rioug ſoleriinity of the aR 
inveſtiture, his feoffment- diſſalſod the reverfioner, | 


E don, che wrote in the reign of Henry lil. before 
mes could aliene without licence; mentions the difs 
n, in this caſe,” as: 3 and d 


t quis diffeyſoen, cum quis in lad feet an de Pbors . 


eri domini, ir focerit alters” liderum tenementum; Cum due 
Mant in ſeyfind=?* He: conſider it as impoſſible for 


came into his place. / 80 Jate as the 3ad of Ella. im 


rongful poſſeſMon iti fee ; but did not gain any ſeifing 


on. The king cannot be made a difſeiſor ; not he- 
iſe it is wrong, for he may, in fact, withhold the poſs 
of land from a ſubje&, contrary to tight; but the 
on ſeems, according to the feudal ſyſtem, to be this: 


ly or immediately, of the king. In the king himtelß 
real property was allodial. The preciſe definition of 
- WoeD:. what 


loa of, the privity knd confidence between him and | 


g which duld not pombiy bb-otherwils, « « Inn fas 


is wad vidhm, vel ad irma anioriin, vel-nomine © 
Modi, vn aliqud aliv; ali fibſfocrisy in pr ejudicium | * 


ſul et ſemel, de todem tentremo on in ſUidune; offs ft 
true tenant not to he put out, when another a e | 


© caſe of Mathiſow v. Trot, the diſtinRion upon which f. Lean. dogs | 
judgment turns is, that Henry: Denny gained 4 


o no diſſeiſor; therefore the deſeent to his heir it noi 
rivileged.” Nobody can diſſeiſe the king; neither 
any one be diſſeiſed to the uſe of the kings The king 

y be wrongfully diſpoſſeſſed ; but the inttuder's in- 
ious poſſeſſion is fine" aligue veſtiments, und called in- 


abet never could ſtand in the king's ſeifire or tonuro = 
the king never could be in the feudal relation of 2 
jet, By that policy. all teal property was beld, mo- 


\ 


THE LEGAL REMEDY 


What conſtituted diſſeiſin, which made the diſſeiſor 
nant to the demandant's præcipe, though the right owng 
entry was not taken away, was once well known, | 
is not now to be found. The more we read, unleſ 
are very careful to diſtinguiſn, the more we are d 
founded. F or after the aſſiſe of nome diſſeiſin was int 
duced, the legiſlature, by many acts of parliament, and 
courts of law, by liberal conſtructions, in furtherance 
juſtice, extended this remedy, for the benefit of the om 
to every treſpaſs or injury done to his real property, 
by bringing his aſſiſe, he thought fit to admit him 

; diſſeiſed. It lay againſt adviſers, aiders, or abettors, 
co. Lit. 180. b. were not tenants. - It lay againſt the tenant who wa 
Stat. Glouc, difſeuog, as the heir. of a diſſeiſor or his feoffee,. | Fort 
owner, againſt the diſſeiſor of the diſſeiſor. The t 

not being ready to pay rent ſeck, when Were 

Lit. ſe &. 233. for the benefit of the owner's remedy, a diſſeiſin. 1 
2. Inct. 432, for outrageous diſtreſs. Againſt guardian, or 
+3 _ - tenant, who made a ſeoffment, ac well as any: 
feoffees. The ſtat. of Weſin. 2. c. ag. extends it to 

man's depaſturing the ground of another, or taking 

in his fiſhery, If one receives my rent without my c 

- 'Sty. 4% ſent, I may elect to make him a diſſeiſor. If a guard 
'  afligns dower to a woman not dowable, the owner n 

: 4. Ed. 3. 43. elect to make her a diſſeiſor. In a word, for the fake 
* che remedy, as between che true owner and the, wre 
doer, to puniſh the wrong; and, as between the true 01 
and the naked poſſeſſor, to try the title; the aſſiſe 

extended to almoſt every caſe of obſtruction to an owns 

full enjoyment of lands, tenemeats, or hereditaments. 

reports of aſſiſe can only relate to caſes where the o 

a admits himſelf diſſeiſed. The Law · books treat of diſſe 
With a view to the aſſiſe; which was the dommon t 

of trying titles till ejectment came in uſe. Littleton 

weote long after the remedy hy afiſe was enlarged by 
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1 BJECTME NT: . | & 


tes and. by equitable conſtruction, ſpeaks of foie 1 
incipally as between the owner and trelpalier "or pa- 
Nor, with an eye to the remedy by affiſe.- Theſe are 
e common authorities from whence deſcriptions have | 
en cited of a»diſſcifin. The definitions in the books, 
15 ough very imperfect, ſavour often of that which ori- 
nally was an aua! diſſeiſin in ſpite of the owner.  Lit- 
on defines difſeifin with an &c. „ where a mam en- Seck. 279, 
ters into lands or tenements, where his entry is not 
congeable, and ou/cth him which hath the freehold, xc. 
"IF ne comment ſays, every entry is no diſſeiſim, unleſs. 7 
there be an oufter of the freehold :'? and, diſſeiſin Is Co.Lit. 153, b; 
putting a man out of ſeifin, and ever implies a wrong; 
but diſpoſſeſſion, or ejectment, is putting ouv of poſe 
eon, and may be by right or wrong. Difſei/in ef un 
perſonal treſpaſs de tortious. ouſter del ſeiſin Though 
e term ©. Aiſſeiſin, uſed, happens to be the ſame, the 
ing ſignified by that word, as applied to the two caſes 
actual diſſeiſin, or diſſeiſin by clectian, is very different. 
he diſtinction of diſſeiſin AT ELECTION, is made in the 
e of Blunden v. Baugh. The three judges, with whom Cro.Car, 303. 
d the four judges of the common. pleas, argued and 
ad, « that the leſſee for years of tenant at will; was 
a diſſeiſor at the election of the original leſſor, fur the 
ſake of his remedy ; but never could be looked upon 
as 2 freeholder, or a diſſeiſor in ſpite of the owner, or 
with regard to third perſons.” If a pracipe was: brought 
ainſt him, he might ſay, * I am not tenant to the free- | 
bold.” When the eaſy ſpecific remedy was by aſſiſe, 
here the entry was not taken away, the injured owner. , 
light, for his benefit, ele& to conſider the wrong as a diſ- 
iſin. So ſince an ejecttment i js become the eaſy ſpecific 
medy, he may elect to call the wrong a diſpoſſeſſion... 
Vhere an ejectment is hrought, there can be no diſſeifin;; 2 


It 


{to 


ro; 


k the aud ey lay bis e eee nene, 
"1-4, crued,: 


| The entry confelled is previous to mak iug tlic leaſe ; l 


| (onder à power) vpon his father's death roceived the mn 


Palm. 1201. 


wes Jac 65. 


whom it is paid as x a receiver, ar ere e 5 
cChooſe whether be will be confidered as diflciſed. 
calf on the demiſe of Kynaſton v. Parry and others, a a 


the 24th of November 1743). was thus: Tenant in u 


«:4iflviſin e 


 diftini\grounds' {the conſtrudtien of the fiat. of :4- K. 


THE LEGAL REUEDY 
* and recover the profits from the time of che dem | 


were id no real or ſuppoſed re- entry after the cjectmy 
complained of. If it was conſidered as a diſſeiſin, no me! 
profits could be recovered without an actual re-er 1 
If che leſſae for life or years makes a-ſeoffment, che k 
may ſtill diftrain for the rent, or charge the par 


4 


reſerved at Salop adlizes, 25th March 1742, for the piii 
of che court of exchequer (who gave judgment in it o 


of lands *leaſed by his father to a ſecond ſon for li 


from the occupier, as owner, and as if no ſuch leaſe ba 
been made, during his whole life. He ſuffered u cr 
mon recove y. It was holden, « that this was andy | 
k che freehold, at elefljan; that ' therefore Mn 
e could not make 2 good tenant. to the precipe.”.. 
the zecovery was adjudged bad. Except the dn t i 
of fines with proclamations, which ſtands entirely uf 


b. 24.), one dan ſcarcely ſuggeſt a caſe where the t 
owner; whoſe entry is not taken away, may not elect, 
purſuing a -poſſeſſory remedy, to 'be deemed a as not havin f 
been diflciſed. '* The conſequences of ACTUAL  difſcf 
conſidered as ſuch, continue law to this day. The di 
ſeiſed cannot diſpoſe or deviſe ; the erer 
his entry. There are two caſes cited in the caſe of I 

den v. Baugh, material to this point. The one, Pay 
"Blackman, which; in effect and operation, was this: Tex 
au ill made x'leaſs for years j the original leſſor devi 
Though the leaſe by tenant at will, at tbe alain of t 
HO PO TOR D le 


"BY" BFfECTMENT of 
ſc good ; becauſe he had not-eloQed.10-adrait_ himſelf 
fciſed, and, by making # will, intimated the contrary. 
other caſe was in the 14th E. Sir AmbroſeCone, of 
is own head, entered into lands of Sir Wilkam Hollis, 
d paid Sir William, afterwards, à certain rent; claiming 
> hold as tenant at will, and died. His heir entered ; 
don whom Sir William entered. It was adjudged, 
that, at the eleftion of Sir William, Sir Ambroſe Was a 
diſſeiſor; but as Sir William had not determined his 
election before the death of Sir Ambroſe, and entered 


ö 

ini upon his heir, . it was no;-diſſeifin, - conſequently. the 

it o deſcent no bar to his entry.“ In the caſe. . 
in Blachman, it is ſuid, “ if a deviſee : deviſe, and aſter- 

lives wards enter, the deviſe is good.“ This "Dedderidge - 

e renWcenicd, and ſaid there muſt be a republication; which 


ems right, if there ever was a diſſeiün; for where an 755 
entry is neceflary, it · will not make good a coe 
made befdevs. un was haben in N K. aud Dube. A. 5e 
re | n the caſe of Berringten'v; Parthis/h, The gctual entry } 
8 0u1d not ſupport the leaſe made before. Vet in Salki2g7, 
t is agreed, ern 2 
* ab initie, fo as he might bring treſpaſa: i. e, he never va 
yas diſſsiſed at all by his elyRion ; and he might make 
election without an entey: he might bring his 6jeQ- 
tent, he might bring treſpaſs without re- entry. If it 
vis not for this goctrine of electiqn, what a condition 
vould men be in] In the caſe of Pouſly v. Blackman, 
e dif here was no entry ; and, after much argument, it was re- 
a ved, by the whole court, from the inconvenience which 
ould be introduced, if leflee, by u ſecret conuadh with k , ' 
ſtranger, could defeat the will of the leflox, ( that the de» 
{ viſe way good, M and that the qwener, hy making g de- 
iſc, ſhewed his election ngt to be difſbiſeds "Taking pa- 
of Ucon under à judgment in <jeQment, never can bg a dif- 
E of the ohh; + Syppoſe it a real progeeding,. the 
* 4 - "un 
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termor of a diſſeiſee might, at the old law, recover Againl 
the dileifor. He might, recover againſt the ſeoffee. of hy 
leſſor; but neyer could. thereby become a diſſeiſor of ü 
freehold; he never could be other than a terror, e 
Joyings in the nature of a bailiff, by virtue of a real cou 
nant. In reſpect of a freebold, his poſſaſſioꝝ enured a 
ways by right, and never by wrong · If the leſſor had « 
feofted; it enured t to the alienee; if the leſſot was diſſgiſe 
and might enter, it enured to the diſſeiſee; if his ent 
was taken away, it enured to the heir or feoffee of the dif 
Klon who! in . caſe had a Fight of paſſeſign-'; _— 
4 * i T? ea 
Do. Lit. 238. be aA and ha gh are not within, the ſtatute 
. 32. H. g. c. 33. for the ſtatute, being penal, was only ex 
tended to caſes where there was an actual ouſter. of th 
„„ 1. anante: which i is a conſequence. of all, diſſeifins, wh 
done with: or without violence. An abater or intra der 
ouſteth no one; they! therefore i remain 33 at common. lam 
Bux diſſeiſors and their heirs are within the mean 
ing and intent of the ſtatute, which gives the remedy u 
. the diſſeiſee; and though the preamble of the ſtatute onl 
57 25 ſpeaks of! Alſſeiſins with force, and the body of the ſtz 
\ *  tute.of © « ſuch diſſe fins,” yet it was _— to all d 
Sins as being, within the or mile. 


jug 50 Narrona the feoffee nor Jogos of the Aalhier me 
diate or immediate, is within the ſtatute, becauſe he | « 

not ouſted any one ; and therefore if ſuch feoffee die, a 

the land deſcend. to his heir, this deſceny will take a 

the 1 of the difſeiſee or his heirs, 


abs Fe" politic and corporate, * you a hold your 
ee ee thy ee of the kann. 


* 2 x <E i 1 tent KR 


* * # 81 
Ly . = * 4 *4 4 : of % * 3 r » 89 * 
1 
* * 


BY EJECTMENT, e | . of 


there be tenant for life,” the reverſion in foe; and 15. cala 238.2, 
for life is diſſeiſed and dies, and the difſeiſor afrers 

s dies within five years; the reverſioner i is within the 

fit of the ſtatute; and his entry is not taken away; Bid. 
fter the death of / tenant for life, it is a continuation * PM 47+ 

xe ſame diſſeiſin to the reverſioner. ' But if the difſeiſfor . - 

died ſeiſed, and the tenant for life had died, there the _ 

nt would have taken away the entry of the reverſioner, 

uſe there was no continuation of the ſame diffeifin 

the reverſioner. The act only continues a right of 

in the diſſeiſee, where a right of entry was once. in 
but in the laſt caſe there was no right of entry in 
verſioner, nor could he have an afiſe or writ-of en 
ie firſt degree: and never having had the right of 
lon, he is not a diſſeiſee within the ſtature, to puniſ n 
as an actual ouſter; ſince it was no actual 'ouſter of + 
yerſioner, by the heir of the diſſeiſor or his anceſtor; 

here you have the right of poſſeſſion, you _are' not. Burr. 2835. 
ſſeiſed; but if reduced to a mere right of action, that 

another thing.“ Highly inconvenient as it was, 
a deſcent, ' immediately after à diſſeiſin, ſhould take * 
the entry of the perſon diſſeiſed, and which conti - 

| till the legiſlature (32. H. B. c. 33.) in ſome 

ſure interpoſed its relief, the "courts however ne- 
departed from the law; conceiving, no doubt, that 

re the law is clear, the argument from inconvenience 

t admiffible, tending, as it does, to undermine and 

row the law itſelf. But though the right of entry _ 

1 away in the caſes ſtated, yet the policy of ad- 

ng them (or even the want of an a#xal entry in the 

which now requires it) to haye any operation pre- 

ial to the remedy by ejeftment, cannot, at preſent, be 

h c ended: a remedy, which has been . adopted | 
lieu of real actions, becauſe they are embarraſſed with Aure, p.a. 
houſand niceties ;——which has been modelled to an- 

3 BOS . 2 50 ſwer, 
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wer, in the beſt manner, every end of juſtice ande re 

66 venience.“ As the legiſlature, ſo far back as the n 

; SLE. of Henry the eighth., interpaſed- its authority to x 
23H. 8. c. 28. ny at of the buſband from working a See e 
we prejudice of the wife; ang. in the ſame reign affoy 8 | 

u. -H.8, e. 33. relief to the aiſſeiſee; it yould ſurely now, at the cla er 
| theeighteenth century, -eqnally become ita wiſdom # 
move every obſtagle (arifing from the mere right of et 

o the remedy by ejectment. Where is the juſtice of 

paitting a plaintiff to be turned round, by A technical 

3 tention to the form of the action 3 which, in every. 
8 reſpect, is beſt calculated to try phe MELT Ar cont 


very s the og! * | iir 


2. Jec. 4.0. 16. | Naw, by one of WE o Liminons en 
I | Hite, of the greateſt importance to the-public, in 
38 they are © ſtatutes of repaſe J. * none hall mak 

« entry into land, but within twenty years after 

right or title ſhall firſt deſcend or accrue.”* But on 

zd hath the uſual ſavings for infants, nme coverts, 

x. Burr. 319. Therefore where there hath been no poſleſſion for tut 

N Mears, eſther in the leſſor, or the plaintiff, or his ancel 

the plaintiff in this action will be nonſyited ; unlch T: 

can account for the want of i it, PR foe: of the en 

von allowed 11 the ſtatute. 1 nie leet 12 


e e ie er . adverſe paſſcſian i is nad wo _ 
453. tive bar to, the action or remedy of the plaintiff, butt 
; away bis right of poſſeſſion, and gives a poſitive tif 
the defendant; for the plaintiff muſt ſhew 1 of 
ſeſſion, as well as of property and therefore the-defend 
need nat plead the ſtat ute of Limitations, ag in e 
x. Burr. 136. In the caſe of Tayler. er dm. Athyns vs Horde, tlie cou 
king's benchdetermined for the plaintiff upon the right; 
againſt him upon the remedy, being of opinion that. he 


* ©FECTMENT. » „ 


red of that by the ſtatute of Limitations. On hich judge DN we. 
nt he brought a writ of error in the houſe of fende — 

> determined the latter point firſt and ſeparately; and, 

ding the plaintiff ta be barred of his medy by in- 

t, affirmed the judgment, without entering into the 

er point upon the right. Rut no length af time fort 

venty years, would have that effect; fot there u m 
nce of ſetting up any period within the Mnitatioh A e 
he fra, eee bar oth pint or a Coup, ng , 


" pe 


cal defendant. : HoLT, Ch. J. heretofore faid; 4 a 'poſleſ« - | 
y on for twenty years is like a deſcent which 100i entry, 5 


on nd gives a right of poſſeſſion which is ſufficient to min- 
ian ejectment:“ as where A. had the poſſefiionoflands . Salle, 
twenty years, without intetruption ; B. then acquired Srotes v. 
poſſeſſion, on which A. was put to his ejectment: here, . 
ugh A. was plaintiff, yet bis poſſeſſion far twenty years 
nake deemed a good title, and he recovered accordingly, 
er roth, if no other title appears, a clear undiſturbed-poſ- Cowp. 397»: 
on for twenty years, is evidence of à fee. Of reviving 
iquated claims there would be no end; à long poſſeſſion 

fore may be conſidered a better title. than can com» 
cel nly be produced. It ſuppoſes, independent of poſitive 
ne, an acquieſcence in the other claimants; and that e- 

| u 

1 for which the claim was rent API 


zor, by 4. common law, the 1 0 6 206, 
ie ſtatute of Limitations ; and that privilege was de- re. wy FJ 
e u to his leſſee. As where . had a leaſe ſor ninet : 
an years from the crown, and was ont of poſſeſſion for ER 
fe than twenty years, yet he recovered in cjeAtment; 
herc i poſſeſſion was that of the king, againſt whom ac« 
cout ling ta the maxim, quod nullum tempus bccurrit roi. the 
ig of poſſefion could not legally be objected. This _ 
at. be n, which cu e part of the Bene 


beine 


Wo ' 
Nl. 
*% 


. Keb. 127. 


1. Will x76. 
- 3- Wilſ. 521. 


_  hould, becauſe his right of entry then fot accyucs. 


6. Mod. 44. 
Salk. 205. 
8. Burr. 2605. 


_- backwards from the time of commencing any fuit, 
- proceeding, to recover the thing in queſtion. 80 that n 


mitations, where the poſſeſſion is in the hands of his 


— 


— 


THE LEGAL REMEDY 
obtained unĩverſally at the common law, and with g 
reafon ; for the law intended the king to be always N 
fied for the publick good, and therefore that he had 
kiſure to aſſert his right within the time limited to 
fabjefs: but now, by the 9 Geo.” 3. c. 16. & time of 
rartation is extended to the caſe of the King himſelf, who 


mertby diſabled to make title, except to liberties and fra 
chiſes, beyond the ſpace of fixty years, to be recko 


⁊ poſſeſſion for fixty years will even be a bar to the kit 
prerogati ve, in 7 6 ta the ancient Maxim. def 
NO” 4 


- Die" if the crown had e the reverſion, the | 
we dd: enden it in the bands * the bee 


Nen i is a cbm WE AA by the audi of 


nant; who has paid him rent within the time of lim 
tion; for the poſſeſſion of a leſſee for years is the 
ſeſſion of his leſfor, and payment of rent is an acknd 
ledgment of the poſſeſſion: fo that during the continui 
of the leaſe and payment of rent, the leſſor is in no as 
of default, for he cannot enter and take the a/tua/ pol 
fion, till the leaſe be expired; but then, it ſeems, 


Tux poſſeſſion of one joint- tenant ĩs the poſſeſſion 
the other, ſo as to prevent the ſtatute from being a bat 
ejectment; for each joint- tenant has a right ig the wh 
and therefore the entry and poſſeſſion. of one is 28 
as that of both: and ſo it is of coparceners, and tet 
in common. There muſt be an AbyvzksxE poſſeſ 
in order to enable the ſtatute to run. In hort, u 


" 
3 £4 S 
4 ; 


ht 


\ 
BF EJEQOMENT: | | + 
aſt-be a diſſciſin, and thut ic as for the Nitute *- „ae 
er runs againſt 2 man, but x here he is nal uſted 3331. | 
difſciſcd. - Perception of profits.does| not amount to — | 
pulſion. And where a leſſee entered and enjoyed pre · Cowp. azz." 
ſes under a void leaſe, and paid rent, he was held not to | 
a diſſeiſor, but a mere tenant at will; and that his poſ- — 5 
on was the poſſeſfon of his leflor ; ; ſo that as the eſtate 5 
never out of the family, there was no occaſion to 
any claim before the commiſſioners under 1. Geo. . 
50. relative to the, forfeited Eſtates of Papiſiꝭ, So 
ing born in one houſe, and receiving the rent of three 
is, by the medium of à mother and guardian, has 
deemed a ſufficient acta ſeiſin by a poſthumous ſon, 
io died at five weeks old, to bar the deſceut to his filters 
the half blood, and convey it to a collateral heir: to 
he a poſe Fratris, that the land might deſcend to 2 
e heir of the whole, in preference. to ſiſters of the 
1 Such was the caſe of Neumas v. Newman ; 5 
which the rigid rule of paſſiſſie fretris wWas contended 3: r 
„and inveſtigated; and the doctrine relative to aftual © 
| carſtractive ſeiſin enquired into and illuſtrated. In 
ral, as to the operation of the ſtatutes of Limitations, 
hould be remembered, that when any of them has be · 
to operate," no ſubſequent difability, namely, marriage 
pecy, inſanity, impriſonment, c. (for which they almoſt. 
ftormly provide) will impede its progreſs. I it could 
ſe ſuch an effect on the conſtruction of any one of them, 
rould equally affect the others. From the terms of 
ſtatute of Fines, the uniform conſtruction of all the 4. H. 7. &. 
ates of Limitations, and ſrom the generally-received 
ion of the profeſhon on the ſubject, the 
ht not to be diſturbed. It would be miſchievous to 
on the ſubject, or to make any diſtinction whatever 
1 voluntary and-involuntary diſabilities, In boch 
u, „ when the dai, . the ſtatutes at- 
tach. 
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— Cari in a 


. This point, though of no wok NN; 


being of importance to queſtians ariſing on thoſe | 
Keil ſtatutck, the ſtatutes of Limitätionz, the court i 


. . Jen _ 
1 iel 

i Ih: on a 
years, ini wiat hain ee e ee e 
leaſe, &c. yet if the plaintiff, being nonfuited in that o 
tion, bring another, after the end of twenty . 
confeſſon im che Grit action will not be proof of an 
do byintz dhe caſe out of the tee of Limitatins. 
Tuch cafe, js ſeems (though from what is tated } 

ci DORh nen ee, 


N. rd. 46 1 the king has abb i. in an Abbe of int 
| fion, this does not hinder a third perſon; a mere ſtrany 
to the ſuitꝭ from entering and bringing his ejectme 
becauſe the king makes no title by the record of tt 
judgment. And no habere facias. ſeifam iſſues, bec: 
the information does not ſuppoſe the king do be out 
poſſeſſion, but the contrary ; and that à ſtranger intru 
on him: therefore on this judgment an injunction ot 
goes to the party, and all claiming under him. But 
judgment cannot bind a ranger, ſo as to tale away 
right of entry, to try his title in 8 
| king does Kot nk x " title by that ne; 


44 6. 3 K 4 de ciitlawed; wid bis ade abhender 0 
an inquiſition, the outlawty and inquifition/ do not 

away the entry of a third perſon who claims: ticle 'to Fric 

lands extended; but leave bim his remedy; by e 

for recovery-thereof, For the king gle it 

intereſt in the land, but only to the nor, by the. 


re . he 


* 


2* eres N 1 


abſurd to ſuffer his outlawry to privilege it . 
try of a third perſon, who might have been diſſeiſeſl 
t land. But an intruder upon the king's poſſeon 
either have an ejectment himſelf, nor make a leaſe 
other, on which his leſſee can maintaln an cjectments 
iſe no man can recover in this action who hath not 
oſſeſſion, and a right of entry into it t the former in: 
is alledged in the declaration, and muſt be proved by 

onfeſſion of entry; but the rule of court is not ſo 
Wir it00d, as to wa any part of the plaintiff's title, rr 
er it. And as the King is not in, ſo neither can he 
irned out of, poſſeſſion, but by matter of. recotds 
quently the intruder is not underſtood, in law, to | 
any poſſeſſion by his intruſion, and cannot therefore - Hop 80 
this action, Wimme wy 


M1 


mack ths polſakon is net aftually in the Nings 1 Leon. 265, 
leaſe to another, thete if à ſtranger enter on the 3 
he gains the poſſeſſion, without taking the reverſon 
the crowu; and may have his ejectment to recoves 1 
poſſeſſion, if he be afterwards quſted : for there id e 

non in pais and not in the king; and that poſſeſſion 

privileged by the prerogative, Hence it follows, 

ze king's leſſee may likewiſe have an ejectment to 


h the treſpaſſer, and to recover. mne 
a from bigs bc 44 ny acids 


. 
11 


de nem toad 16a — pos; Py cha chalice vale, of C1 Ela. tas. 
qunum, to he uſe of himſelf for life, and after 7 33+ | 

uſe of his daughters ſacceſyely, who ſhould ba 

we and levy nie Nies Mans ader un bis ons y! 

i the 30th of Eliz. and the ſon entered and paſſeſſed 

, in diſturbance of the daughters, till the 42d. of 

ben the eldeſ) davghter (thery. bejng four ol them}. 

IT 


* 


- 


” ET bb 


theben Wide da bh CPE TiN 
| becauſe her entry was taleen away, by ſaffering the ſa 
8 eee derer, might have efitered und levied bet 
; and becauſe. ſh& would otherwiſe keep the rel 
Font Eno; the ne NI. -9ms 
therefore it was held, that ſhe had no other remedy 
againſt the ſon, nen erna the pete v. ber 
a ns, inn ae ed b dh 1 rg 


tank 7714010 Aut. 


2. Lev. 270. eee ee in he; ot otherwiſe; 3 1 | 
ow 7: 3 proviſo, in caſe it be in arrear, to enter and hold the 
» es- by till the atrears be ſatisfied out of the profits; if the 
222. be in arrear, A. may recover tlie poſſeſſioi in ejecti 
ke for the proviſo· creates an intereſt in the land, to an 
Raym. 133 the rent. And regularly, whoever hath an intereſt, 
„ demiſe the fame to another; conſequently the pe 
caaiming under the ait ux maintain an jedi 
And chi may now be deemed a ſettled point, and 
_ whether'the rent be created by grant at common li 
dy way of aſe.” But the proviſe alluded to ean only q 
+ Wil. 227. during the term; as in the caſe of Jobns v. Whtly 
id others, the queſtion reſulting from the - pleadings 
whether the defendant Iybitley had a right to entet, 
the determination of a term of ninety-nine Feats, 
death of Peter Kiight, and take the emblements 
Cloſes, which he (Whitley) had ploughed and ſown, 
5 his intereſt at will ſubſiſted, in the life-time of Peter 
naotwithſtanding the proviſo, that it ſhould de 18 
- . *  Chriflopher Harris (the leſſor of the tert) to re- ent tio 
the cloſes in which, &c. if the ſame ſhould be let 
lage, without licence firſt obtained: as neither Hani 
beirs or affigns (or the plaintiff);- entered beforet 
termination of the term, for the breach of the pron 
ploughing and ſowing the cloſes in queſtion? 


84 271 cru er. 


Ir was ſaid} Hat if the leflor, un hit er apes | dne 
aintiff), Had entered for breach 6f thb bonditien before 


inly have had no right to te- enter and take the einble- 
ents; and thit although the plaliverfF did ct cmi du 

ie term for the condition broken but entered” only! it 
e determination of the term, it ſhould have: the fime 
Fe@t as if he had ſo entered; and, being in by law; mou, 
ke advantage of the Breach of condition, and tie ds 
ndant not have the emiblements, and take advantage of 
I& own wrong.” 0736 0 
CuniA. The non + could e a — . 
titinuance of the leaſe. When that was determined, the 
roviſo was at afl end; and the plaintiff, never nudity 
n in poſſeſſion, by right of re-enitty, for the condition 
bken, can have no advantage thereof: the defetidaht 
terefore who ploughed and ſowed the land, has in law 


dgment for the deſendnt. ö 
IT is a general principle, cleat and ka indie ue 

e landlord, having the j Jus diſponendi, may annex hat- 
er conditions he pleaſes to his grant, provided they be 
ither illegal nor unreaſonable, Therefore, a proviſe ta 
leaſe, that * if the leſſce do any 8, upon which 3 i com- 
miſſion of bankrupt may iſſbe, the leffor ſhall have a 
right to re-enter,” was deenied à legal, operative con- 


Green. In that caſe a ſpecial verdit was fund, ſtating 
ong other material facts), that Hunter, being ſeiſed of 
e premiſes, demiſed them by 14ſe; to Green, for twenty- 
le years ; provided that if Green ſhould commit any nt 
bankruptcy whereon a cothmifioh toüfd "ifs; and 
found bankrupt”; ot ſhotfd Bake ily eotfipolitich with, 


F 2 or 


e determination of the term, the defendant would cer- 


d juſtice a right to reap and take Ws emblbnietits.— — 


tion, in the cafe of Hunter v. Gallier i and others, iffigners 2 .T.Rep. 133 
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2 or Ao wy qa of defies inal here hiv 
| ditors; ; it ſhould be lawful for Hynter 0 n &c. 


Aan J. this nen HE A Net to any * l 

law, or ſo unreaſonable as that the law will pronor 

3 it to be. void? That it is not againſt any, poſitive lam 
3 admitted; no caſe has decided it to be illegal. In the caſe 

T. 21. G. 3. Lord Stanhope v. Skeggs, the court were divided in opiu 

Ys on the queſtion which aroſe there; therefore that is 1 
_ authority either way : but conſidering the ground. of th 
difference, it is ſome authority in ſupport of this-proyi 
for the doubt aroſe on conſidering, whether a clauſe of n 
ſtraint could operate upon executors, to prevent the 
from aſſigning land, which was expreſaly leaſed. to WW: 
original tenant and his executors e nomine, when l 
was the only mean by which they could exerciſe the tn 
That doubt does not occur in this caſe, the queſtion. tu 
ing here on a different point. The proviſo. not be N 
- _ againſt any expreſs authority of law, it remains to 
| conſidered, whether it be void or unlawful, as agait ne 
reaſon or publie policy. It does not appear to 
againſt either. Firſt, it is reaſonable that a land W 
ſhould exercife his judgment, with reſpe& to the | 
to whom he truſts the management of his eſtate : a co 
nant therefore not to aſſign is legal; covenants to thatt 20 
fect are frequently inſerted in leaſes, and ejements 
e every day brought on a breach of ſuch covenants, 7 
landlord may provide that the tenant ſhall not make 

liable to any riſque by a voluntary aſſigument, or by ue 

act which obliges him to relinquiſh the poſſeſſion. te) 

be reaſonable for him to reſtrain che tenant from af 0 

Ing, it is equally reaſonable for him to guard againſt! 

an event as the preſent ; becauſe one of the conſeque 

DE of bankruptcy is, an aſſignment of the property into o 
3 : hands, Perhaps it may be more neceſſary for the Een 


2. ler 134. 
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4 to guard againſt this latter eyent, as there. is ents 
ger to be apprehended by him in this, dan in the 
mer caſe. Perſons who are put into poſſeſſion under 
ommiſſion, are ſtill leſs likely to take proper care of 
land, than à private aſſignee of, the firſt, tenant. 
ither is there any teaſon of. public policy t be urged 
inſt allowing ſuch a proviſo. It. conduces to the ſe- 
ity of landlords, which can never be urged as a ground 
objection on that head. On the whole therefore I am 
opinion, that this is a* valid proviſo; and the leaſe 
ing been forfeited by the tenant becoming bankrupt, 


leſſor of the plaintiff | is entitled to recover. 
a n l enen 14} $5647 
BULLER, J. The 0 lies 3 in a, narrow. compals; 
gether the proviſo be good in, laws. 1:cannot ſay ,whe- 
r any part of jt may or may not be objectionable, 
h reference to the ſtatutes concerning bankrupts. We 
now to decide upon the conſtruction of a proviſo at 
mon law, not on any ſtatute. There is a great dif- 
ence between them. Lord Chief Juſtice Wil Mor t. took 
diſtinction in a caſe before him in the common pleas, 
which his lordſhip ſaid, .* where the queſtion depends 
dn a ſtatute, that mows down all before it, acting like 
powerful tyrant, Who knows. no. bounds : but tho 
ommon law operates with a more lenient hand; roots 
ut that which is bad, and leaves that which is Cond 


to the principles of the common law, as to that part of. 
pn which the queſtion ariſes, namely, the act of bank- | 
cy, which is the only point neceſſary to be conſidered? 
e caſe has been argued on the ground of inconvenience; 
uſe the poſſeſſion of an eſtate on ſuch terms, may, it 
been (aid, enable a tenant to hold out falſe colours to 
world, That however does not apply to the occu- 
jon of land : for a creditor would not rely on the mere 


F 2 5 


e queſtion here is, whether the proviſo be good accord-  ... 


| tenant. Stppolſe a leaſe be granted for twenty-one ) 
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polleſlion of the aecripier ; he woula, if he could b. 
what intereſt he had in it. Were he defirons of Kno 
that, he itivRt look into the leaſe ifelf; where he 
find the proviſo, that the tenant's intereſt would bel 
feited ih caſe of bankruptcy, Stock upbn 4 farm 1 
induce credit ; but will not govern this caſe, It * 
been aigued, as equivalent to a proviſo, that the k 
thould not be ſeized utider 4 commiſſion of bankruy 
the defetidant's counſel having firſt ſuppoſed the lea 
be granted abſolutely for à certain tetm, and then tha 
' ſubſequent proviſo is added to that effect. Such a yi 
viſo would be bad, becauſe repugnant to the grant itſd 
but here there is an expreſs limitution that the leaſe ſhall] 
. void off the leſſee becoming bankrupt. The landlord j 
tliis caſe patted with the term, on account of the phy 
confidence which he fepoſed in his tenant; which is1 
nifeſtly the caſe in all leaſes where clauſes againſt alie 
tion art introduced; The landlord probably relies ont 
tenant's hotiefty ; or approves of his {kill in farming, a ov 
thinks he will take more care of the farm than anothe 
| and has therefore a right to gvatd agaibit the eſtate li 
into hands which may not manage it ſo well as the origi 


on condition that the tenant ſd long continue 71 in 
to occupy the land; no objection can legally be t 
A gainſt ſuch a condition ; for perſonal confidence is t 

very motive of granting the leaſe; and that is like ü 
Preſent caſe, Lord Stanhope's caſe does not apply to ii 
In the firſt place, the court were equally divided, 4 
therefore the caſe has no authority. In mentioning tl 
do not mean even to inſinuate, that the opinion I th 
entertained was right ; but there is a great difference | 
teen the two caſes, Thete the leaſe was granted tot 
tenant, his executors. and adminiſtrators; they were to tal 
as ſuch, which gave riſe to the doubt in that caſe: 


c| 


x ber r 


ap MANSFIELD there ſaid, the difficulty is; det 4 by. 
terms of the leaſe the executors. were to take, the ſubſe- 
nt proviſo that they ſhould not affign, ſeemed repugnant 
the grant itſelf. Again, that was not an huſbandry 
ſe for twenty-one years, like the preſent, but for forty- 
e years; and there may be great reaſon for a diſtinc. 
on between the two terms; for if ſuch a proviſo as this 
re inſerted in very long leaſes; it would be tying up 
den for 8 copidpraily Jowgtde wi" Bhag: and be open 
the objection of creating a perpetuity, © But the prin- 
pal ground is, that this is a ſtipulation not againſt law, 
pr repugnant to any thing previouſly ſtated in the leaſe, 
it werely again the aſt of the leflee himſelf, which 1 

ink was competent for the leſſor to make. | 


Grose, J. The queſtion is, whether the landlord 
7 not ſtipulate that he will let his land only to the te- 
nt, or to ſuch an aſſignee as he (the landlord) ſhall ap- 
ove? I know of no authority which ſays ſuch a ſti- 
lation is illegal. The defendant's counſel. has called 
aid the 21. Jac. 1. c. 15. but that has never been ex- 
nded to lands. Jnconvenience rather bears the other 
ay ; for this cannot be determined to be illegal on any 
nciple, which would not equally affect leaſes which 
every day granted in large towns, reſtraining aſſign- 
nts to perſans exerciſing noxious trades ;—trades which 
dt only diminiſh the value of the houſe affigned, but alſo 
the adjoining ones, belonging probably to the fame 
Werdet for the plaintiff, 


Aup in ſuch one; it! was formerly holden that an ah N 
e ry ſhould be made; becayſe the title to the land accrued 
be grantee entering. It was however ſettled by Lox D 


ALE, long prior to the ſtatute of 4. G. 2. c. 28. that, in — Raym. 
ch caſe, the GENER AÞ CONFESSION Wa ſuſficicat, with- Zak. 2591 


„ aut 7% f. 


tab proof of an actual andy” And now, by that'h 


„ diſtreſs can be found on the premiſes, and the landl 
_ « hath'tight by law to re· enter for the non · payment, 
„ may, without any formal demand or re-entry, Teri 


. had oo legally ren 2 _ a 1 mn. 


termined, « if the tenant, before the trial; pay to 
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tute, © in all caſes between landlord and tenant, v 
«© half a year's rent is in arrear, for which no ſuffici 


« declaration in ejettment, in the manner ſtated hereaf 
* and, on proof of the above circumſtances, ſhall 
« cover judgment and execution, as if the rent in ant 


dect. 2. Au ci ce jn caſe thi tenant ſhall ſuffer judgment: 1 

| execution in ſuch ejectment, without paying the au 
& and coſts, or filing a bill in equity within fix calend pa 

months after execution, he ſhall be barred from all th 

« Hef in law or equity, other than by writ of error; tt 

« the landlord ſhall hold hon provaſey fill W 

«5 * leaſe,” br fo, Wa 

4. Salk, 597, bur by ſeQ. 4. of the Aube ſtatute, which W to E 


been only a declaration of what had been previouſly 


, landlord, or tender and bring into court, the am 
* and coſts, all further proceedings ſhall ceaſe; and 
« the "tenant be relieved in equity, he Mall enjoy 


«© premiſes under the old 1 N dere . a 1 
N one.“ 


| Aki by 7. G. 2. c. 20. © where an eje&ment is bro 
& by a mortgagee, if the perſon who has a right i to 
«© deem, ſhall appear and pay to the mortgagee, or bn 
into court, the principal intereſt and coſts, he hal 
© diſcharged from the mortgage; and the court ſhall 
rule, compel the mortgagor to reconvey, and to del 
e up all dees iclating to che title.“ In the cafſ 
| a 7 7 


6 . 
- 


3 


ker v. Pirſe, "the queſtion e 20, be Wade w, 


n ceftuy qui traf. The court, though they looked upon 2. Dougl. 721. 
a ſettled point, « that the forma! title of a truſtee © * T. Rep. 602. 
ſhould not, in an ejectment, be ſet up againſt the c, 2. 

qui truft ; becauſe, from the nature of the two rights, 

he ceftuy qui truſt is to have the poſſeſſion ; et, in 

s caſe, that was not the queſtion; the leffory of the * 

intiff not being truſtees for the defendant, but for 


tgagees, _ 


xv 6 4 4 
6 abs 4 4 


\ND reep eee Wh GAL were 3 


pay off the mortgage, without paying alſo the amount 

the bonds. And ſuch a caſe (Felton and 4%) was ſaid 

t to be within the act. And in Goodright v. Moore, in 7, 76. 
wing cauſe againſt an application purſuant to the iQ, 

was requeſted that the prothonotary might be directed 1 
make an allowance to the mortgagee for repair; in 
ſwer to which the court faid, « the rule muſt follow 

the words of the ſtatute ;” adding, e the prothonotary 

vill make all juſt allowances and dedyQions,” | 


AnD where tete are two or tore mortgages, the court 

!1 not compel a redemption of one, without the reſt. 

Kaye v. Soley, the defendant (affignee of Bowland, a 2. Black. 746, 
nkrupt) moved to ſtay proceedings, on payment of the 

incipal, intereſt, and coſts, due to the plaintiff on 4 

ortgage of 1he-proiles in queſtion. There were alſo 

o other mortgages from Bewland to Kaye, of different 

emiſes. This motion was to redeem the firſt mortgage 

ly, on payment of principal, intereſt, and coſts, under 

e ſtatute. The plaintiff inſiſted that all ſhould be re- 

emed, or none. The court therefore refuſed to compel 

redemption of thę firſt 2 only, and diſcharged | 
e rule with coſts, 882 
F4 So 


"By. ire 5 TOs: 5 71 


ther à mere truſtee! could diſpute the poſſeſſion of 70 Burr. 18983. _ 


ien upon the gate, the court will not permit a defendant Barnes da i 


% 


RR PTY e 
by Ark, 33. 80 i in equity, if a prior mortgagee bas 3 puiſue inc 
5 branes, - ſecond mortgagee 18 not Permitted to redeem! 
prior, y "without redeeming the \priſre at the lame | time; a 
the legal eſtate j is-in the firſt mortgagee ; which benefit . 
R  coprt of equity \ will not take from him, provided he N 
no notice of t the ſecond, at the time he houg ht in the 0 


that a Jecand mortgages who takes an  affignment of of. a te ee 

' to | attend the inheritance, and has 4 all the title deeds, m ul 

recover in cjefment, againſt the fen mortgagee, | 

having had notice of ſuch prior mortgage. That was ers 

| point in Norris and others y. Morgan and another ; in whi 
KT. mo 755. caſe, the plaintiff had a verdift, ſubje& to the opinion 

| the court, on the following facts. -R. Jenes, being ſeik 

in "fee of the premiſes, namely, the manor of Fenms 

and certain lands in Porthkercy, in Glamorganſhire, | 

indenture of demiſe 14th April 1764, granted them 

ON Margaret Aubrey for nine hundred and ninety- nine yen 

 ſubje& to a proviſo for redemption, on payment « of 5oot 

[ and intereſt, at a day therein mentioned, which ſum | 
"8 not paid at the day. On 16th Auguſt 1768, hy. indentu 

5 ; of aſſignment, of four parts, between Margaret dir t 

the firſt part, R. Jones of the ſecond part, John Loc hy 

and R. Morris of the third part. and Richard Lackwoed e1 


the fourth part, Margaret Aubrey, in conſideration 
71941. 148. duc to her from Jonen on the martgage, u 
alſo on bonds, and. which was paid to her by Lock 
, and Morris by the direction of Jenes, by the like diredl 1 
of Jones and nomination of Lockwaed and Morris, affi 
to Richard Lockwood all the premiſes compriſed i in the | 

| dznture of 14th April 1761, to Richard Lockwood, his en 
75 a cutots, &c. fot the refidue of the term, in troft, as tot 

| | mayer of Penmarke, for Rebert Jones, and in the meal 
times $9 attend the inheritance, and as to the other 
5 in W r in che deed. of 1761, in, 1 


\ 


— 
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.BY xfzcTwany. 
ockwood and Morris. By indenture of affignment, 
k December 1 769, Robert Jones and Richard Lockword | 
bed all the premiſes in queſtion to Richard Morland, 

executors, &c. for the remainder of the tern, in truſt 
Nathan Spriggy for ſecuring 10,0001, lent by Jprigg ta 
es. By indentures of leaſe and releaſe, 14th and 1 Seh 
ember 1769, Jones mortgaged the premiſes in fee | to 
veg for ſecuring the 10,0001. On the gth of June 
7» Sprigg by his will appointed Richard Morland and 
n Norris, one of the leſſors of the plaintiff, exe · 
rs. Morland died, having appointed Foſeph Partingdon 
J. Blogden Hale, two other leſſors of the plaintiff, 
on Wc utors. Mary, the wife of Edward Jeffery, the other 
vr of the plaintiff, was heir at law of Sprigg the mort- 
Fr . The two defendants, who defended ſeparately for 
We cent premiſes, but which were all in mortgage o 
, ſet up mortgages in fee from Robert Jones PR io 
| t of Sprigg. The defendant, Juan Morgan, claimed 
er a mortgage in fee of the manor of Penmiarke, by | 
s to . Morgan, dated 2d and ach of April 1767. 
ae other deſendant, Richard David, claimed under a 
ze in fee, of the lands i in Porthkerry, by Jenes to 
dated 27th and 28th July 1769. Both the defendants 
ood e in poſſeſſion, by ejectment brought upon their ſeveral 
on gages. At the time of the mortgage to Sprigg, all | 
per ſearches were made, on his part, for incumbrances, 
he had all the title deeds that could be found, delivered 
im at the time he advanced his money; except e 
iſe of the 14th of April 176: I, and the aſſignment of 
Avguſt 1768, which were kept i in the hands of Juha 
s en weed on account only of their containing other | pre- 
| in mortgage to John Lockwood ; and'which were not 

aß ed in che mortgage to Sprigg, nor aſbigned to Mor- 
- lat his truſtee, but counterparts of thern were then de- 
oft ie red to Pprigg. The queſtion for the opinion of the 
ws | court 


o 


whom the leſſars of the plaintiff elaimed. And rig 


Tan" lt nb Bo 

- court was, e the leſſors of the plaintiff we were boi ” 
to recover the premiſes. contained in ther two morigy 
i up, by.t the defendants? _ OE A 18 Pet: 3 g 

Fon the lefor of the abr! ity was pee that whel 
ever a term is created for the purpoſe. of raiſing moneq 
and the mortgage is. forfeited, the term will afteri 
continue iu the mortgagec, notwithſlanding the mortgy 
money is paid. That the mortgagor may redeem 
equity on payment af principal, intereſt, and coſts: 
Rill the legal eſtate continues in the mortgagee, and * 
be. ſo gonſidered in a court of law. Here the legal tem 
was in Mor land the truſtee. The term was firſt Created 
Hubrey by Jenes; continued in Aubrey tilt her monzz 
was paid off, when ſhe albgned to Rebar Lockwoid 
truſt for Jones to attend the inheritance; but ill it u 
ſubject to the appointment of Tanes, and he afterward 
| faR aligned to Aorland, in truſt for Spri gr under wh 
the plaintiff claimed. Terms; in groſs, and terms toa en 
the inberitance,, at common law, are the fame thing: a 
long as they exiſt, the owner of the ſoil is kept out oft 
legal eſtate. And though the uſe and benefit of the ten 
zre for the, ceſtuy qui truſt,” yet the legal eſtate 1 Is in 8 
truſtee, It is no objection that ſuch terms, if not at 
events to attend the inheritance, will deſcend 194 
the owner af the ſoil may ſever tbem. "The legal eh 
not being in Jenes at the time of the mortgages to! 
andres, and the truſtee of the term not having join 
in the canveyances, the defendants. acquired no 
title, But that was afterwards conveyed by the deed 
I 13th December 1769 to Morland, in truſt for Spriggs un 


not merely a good kegal title, but had alſo a good © 
table title; he was a bond fide purchaſer without notic 


in poſſeflion of the title deeds, and bad au affignment Wh ir 


. 
* a . 
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. BY SJECTMENT: 


mortgage term. nd the rule in equity is, vs 
re are ſeveral claimants in equal degree, the one who, 
the legal title ſhall be preferred. Where a mortgages 
ds money on mortgage, - he is party to a frauds. unleſs 
takes the title deeds, becauſe by thoſe means he enables 


ortgagee.: and for that, reaſon, a puiſne incumbrancer js 
rmitted to obtain an outſtanding term, and exclude. A 
ior incumbtancer. Where a term is attendant on the 
heritance, and che owner of the inheritance levies a Gnes 
ough the truſtees of the term are thereby barred; and 
n never afterwards claim any thing, yet it might be ſat 


2 themſelves againſt prior intumbranegs, by n 
aſignment of the term e lite. 


Fon the deen hte it s ſaid, that when Lonp Hazz 
d down the rule in the caſe of Mar/h v. Lee, that 2 prior 
gal term outſtanding ſhould have the preference, cqurts 
law were not ſo liberal in affiſting equitable titles in 
ment; but it had been eſtabliſhed ſince that time, 
at a legal term outſtanding 3 in a truſtee ſhould neyer be 


beld, that where a legal term was created for a 

lar purpoſe, if that purpoſe were ſatisfied, or if 1 it were 
ſatisfied and not connected with the litigating parties, 
ſhould never be ſet up between them, in an cement; 
t ſhould be confidered' as if it bad never been ereated. 
the v caſe, this was a term attendant on the inhe- 
and muſt be conſidered as belonging to and part 
2 ba and, if ſeparated 1 in law, a court of 
ity would re-unite them. That cefluy gui truſt was the 
mplete owner, and his diſpoſition was the diſpoſition 
the land, and the truſtee could be conſidered merely as 
d mſtrument of conveyance. Here the term was created 


e mortgagor to mortgage the ſame eſtate to a ſubſequent 


> to ſupport incumbrances, and purchaſers might pro- 


t up againſt the ceſtui qui truſt. In Brio v. Pegge, F Poſt, 
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| in 1761; z in 1708 the norigage money was paid off, 
idee term afigned in truſt for Jones and his heirs; to 
| Viſpoled of as he thould appoint, and in the mean tim 
attend the inheritance, and to protect ĩt againſt meſue 1 
eumibrances. ' In 1767 Jenes mortgaged to one of the 
fendarits, and in 1769 to the pther, both of them bg 
prior to the mortgage under which the plaintiff \ lai 
| At the t times of the reſpeftive mortgages t. to the defen enda 
8 The truftec of the term became the truſtee of the: defendy 
and the term could not be arated from the inherity 
«without bis conſent: and i , previous to the conv 
to Eprieg in 1 769, the defendams had brought ejeQme 
0 Upon their mortgages, neither Tones nor Richard Locke 
; Kis truſtee, could haye ſet up the term as 4 bar to tl ti 
 LjeAmeats, Then if Jones himſelf could not fer up! 
term, it were abſurd to ſay that thoſe who claimed w 
him could ; . for they could not claim a greater eſtate th 
he had.” Fon baving therefore parted with the inbe 
dale; had no power afterwards to make. an gppountme 
of it differently. His power was gone, though it m 
collateral, by the conyeyance' of the land, With rely 
Fo the charge of fraud againſt the defendants,. it was 
| ferved, that the mortgagor had alone been guilty of fr 
ind though he could not be puniſhed. criminally for 
F thoſe who claimed under Wm W not be bench 
14 it. | +445 


tl 


1 


: 


"Aon, 1 No man ought to * fo.abſurd 1 
make a purchaſe without looking at the title deedi 


ve i is, be muſt" take the conſequences of his own 

Ugence. If the firſt mortgagee had uſed. ordinary 

5 caution, be muſt bave Jad that this term was then fl 
| Ntanding ; ; and if be did. know of i it, and neglected to 
an aſſignment of it, it was enabling the mortgag# 

commit a a fraud, by mortgaging þ the ſarge * 


a—— * 
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this, therefore, he becaltis particeps er, Wa So 

| for the conſequences of the fraud; undd. the leffor „ 

ie plaintiff claiming under 2 who have ot a | 

eſtate, muſt de preferred. or ea Sues 3 
Nia, TEES To IS 

gent. J. It is an efiabtithea rule "in 4 a Hit Lig Fo 

pity, that à ſecond mortgigee who his the title d &, | 

hout notice of any priot ihcumbrance, ſhall be pre- 

; becauſe, if a mortgagee lends money upon mbtigage | 

dert taking the title deeds, he chables the mottgaghr Ls 

coraiit à fraud. If this has become a rule of property 35 

| court of equiry, it obghit to be adopted in a court ef e 

; Here the defendants took mortgages without en- | 

ring after the title deeds ; the ſubſequent mortgage is 

urchaſer WQitheut notice ; and," as he has taken wo Bus 5 

has the better title. $8 


2 dechred bio to 4 1 the ame OY 


n. 
. 

ex alſo the caſe of Wi „lege v. 2 from this I Tn ec os 
nuſcript notes of Lord Chancellor Hazpwickt; in . 

jeh it was determined, that if a fubſequent purchaſer or 

has notice of a former purchaſe or incumbrance, 

all not avail himſelf of an alignment of an old out- 

ding term, prior to both, in order to get a preference. 

if he had no notice of ſuch prior purchaſe or incumbrance, 

has the firſt and beſt right to call for the egal eſtate, 

d if he gets an aſſignment of it, a court of equity will 

deprive him of his advantage. And that if a ſecond 

lend his money upon an eſtate, upon which _ 

is an old outſtanding term, and has notice -at RI 
time of a certain incumbrance prior to his own, the 

r incumbrancer has the beſt right to call for this legal 

e, and to ney: himfelf of any ogy! incumbrances - 


upon 
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2. T. Rep. * a power: as in Myiton and ethers v. Gilbert and others, 


DD c-37- ing and widening a road, They were authorized by wei 


vance their money thereon. No preference was to be gi 


\ ſhould be, in their ſeveral proportions, creditors on the 


trial jt was objected on behalf of the defendants, 8 


MA 
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upon the eſtate, although ſuch other incumbrances w 
not known ta the ſecond n . the t time beg 
N Y ag n 


. 11 
ISS, 185 
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Abd if the ae _ a public * ad. not hat i 
any authority to mortgage. the toll houſes or gates, do, 
fact, make ſuch a mortgage, and an ejement be ah 
' wards brought by the mortgagee, they are not ge 
the deed, from inſiſting that the act did not giye them i 


defendants were nominated truſtees under an act for rep | 


to erect turnpikes and toll -houſes ; the right and prope 
of which, and all the materials, were thereby veſted WM 
them. Seven of them were enabled to leaſe the tolls; wn 
up at intereſt any ſum upon the credit the "tolls; - and 
aſſign over and convey them to any perſons who ſhoulds 


to the perſon lending money on the credit of the tolls 
reſpect of the priority of advancing ſuch ſum ; but all peri 
to whom ſuch mortgages or aſſignments ſhould be ma 


in equal degree one with another, The truſtees, having 
caſion to raiſe a certain ſum, advertiſed according to 
act; and the lefſors of the plaintiff having offered to 
ply them, mortgages were executed to them of the to 
and alſo of the toll-houſes and toll-gates, by a ſufficient n 
þer of the truſtees, ſome 'of the defendants. having jon 
in executing thoſe conveyances. The- ejectment 
brought to recover poſſeſſion of the toll houſes and g 
purſuant to the terms of mortgage to Ayttan. At 


the act did not warrant them to mortgage the 0g 
dut only the 70h, for which an ejectment would not 
wad that the act expreſsly directed that no preſen 
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114 be given, to, any af the creditors. the rſt 


= . 


A motion, vag, made to ſet, alde. the nohſuit, on - 
grounds. ft, That ſome of, the defendants, haying 
ed in executing che conveyance, : were eſtopped from 


of and appurtenant to the * and virtually | in- 
Jed in a grant of be laters, .,, (2) bes. IS 


had no power to mortgage the zoll-houſes or the turnpike- 
„ The act expreſsly gives the truſtees power to mort 
the tolls ; the reaſon it does not give them a farther 
er is, becauſe no creditor is to have a_preferonc 
if any creditor had a power to enter and take — 
on of the toll gates, he would gain a priority, which 
act has denied. And it is very fit that this ſhould not 
aken out of the hands of the truſtees; becauſe. t 


legiſlature as the moſt proper perſons to have the 
dle management of every thing to be done in purſuance 
the act. It was foreſeen, that the whole ſum wanted 


encouragement and ſecurity of all perſons who we 
ing to advance money, it was neceſſary that the . 


next queſtion is, whether they are eſtopped to ſaꝝ ſo,?. 
Feneral the party granting is eſtopped by his deed to 
he had no intereſt ; but that general principle does not 
ly to this caſe, where the truſtees were not acting tor 
ir own benefit, but for the benefit of the public ; and it 
uld be hard that other creditors, who are not parties 
the deed, ſhould loſe the benefit which the aft has 
en them, There | is a farther reaſon why the truſtees 
© " ſhould 
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the 1 being of that opinions nf the plain- - 
«k 3 jection. Adly, That the toll-gates , were a a 


» 
SHHURST, ]. It is 4 that the wi —.— the 


truſtees for all the creditors, and were confidered by 


ald not be advanced by any one perſon ; therefore, for 55 


ion of the tolls ſhould remain with the truſtees. As 
n the truſtees had no power to mortgage the toll-houſes, 
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1 d it git e 6p Cale 6 
NEG a ere eee 
1 3; bound to take notlet, that the triifteds undet the 1d 
„ power to mortgage the toll-höuſes. This deed ft 
bor cannot operate in alter oppoſition en att of 

mer k WK LATTE lope.” Rack 


1 


E. ace J. and ono; J. of he fate e 2 


BS Rule diſcharged... 

5 At the bar tight to hk © wt ariſes ont 9 

1 ; ſeiture, incurred by the hon-performince of a coveninl 
- at a condition, it need only, in general, be re marked, tut 


1 2 | "Eo. Lit. Jaw uniformly leans againſt forfeitures, as courts of eq 
_ 7 Won will always relieve againſt. them; therefore; if the k 
S accept tent of his lefſee, after a condition broken, be 
not enter; nor cotiſequently maintain an cjectment fo 
breach of that condition; becauſe be thereby offi 
- Ute leale to have continuance. . 


80 Uhere ihe leflor brought an aftion of cov 
, for non-payment of rent, ſubſequent to the time of the 
" wits lald in the declaration of ejectment, 1 It wag bell! 
he Had thereby waived his right of entry for the forkcit 
and acknowledged that the covenant fubſiſtcd. 1 


- 


Bur the mere acceptance of rent, for an a 
ſubſequent to the time when the teha nt 6ught to! 
quitted, according to notice given kim for that 

poſe is not, of it/elf, a waiver of ſuch notice; but 
matter of evidence to be left to the jury; under thi 

Cowp. 243. cumſtanees of the caſe; as in C v. Batten. In! 
. caſe, the defendant was tenant at will to the! 
the plaintiff, whio, to determine the teriancy; | pk | 

at Lady-Day, to quit at Mictiaclmias. "Ours 
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t, and laid the demi ſe on the goth of September The 
dant appeared, and pleaded. Some time after the . 
was put ing the leſſor 6f:tho-plaintiff-rectined.of the —* 
ndait a quarter's rent, due at Cb iſimas. Phe defend- g 
's counſel inſiſted that the ſubſequent acceptance of 
t ſubſequently dueß was a waivet of the notice, ant 
tamoünt to an agteement, that che defendant ſhould 
tinue tenant. Loxp Mans FIzeD faid, he took the 
Rice to be ſo; though in his own opinion it was un- 
oonable. Bot being ſettled, he ditected the jury to find 
the defendant; which they accordingly did. · After - 

„his Lordſhip ſaid, he had turned the matter ii 
mind, and likewiſe mentioned it to the jadges, who 
abted if the law was, as he had directed. It was theres | 
proper the point ſhould. be fettled; for which pur- 
he defired the counſel for the plaintiff to move for 
trial: ee RH Wr 


ahn # "523 Fn 4 


OkD Men It was anderſtood/ on al hands, 
ie trial, that there had been à generally-conccived: no- 
and practice, that where a landlord receives rent for 
occupation ſubſequent: to the time when the tenant 
zt to have quitted, according to notice, it is an ad- 
bon by the landlord, that he was his tenant after that 
and conſequently a waiver of the notice. When: 
was mooted at the trial, I did not think there were 


M caſes againſt the practice, but looked upon it as e- 
ed, and therefore directed the jury to find a yerdit 
. the defendant. At the ſame time I was ſttangly of 


ion, that the practice wag unreaſonable, and derogs- 
to juſtice, Now, upon examination, it does not ap- 
2 are prechaded by authority, or any eſta- 
A practice, from judging n to the reaſon of 
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fince the demiſe, the queſtion is, whether Cafficient m; 


rection 1 gave was, wrong... Firſt, if the matter whid 


ſhould therefore be applied to the purpaſis which 


which, it was in proof, had been duly given: indes 


nude an expreſs declaration, that he did not mean toni 
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Ir being clearly proved, that u duarter ' 5, rent 


ter appeared; in point af law, to prevent the leſſor 


appeared aught to have bern left as 4 Fed? for the coi 
fideration of the jury; in that point of view it v oi 
roneous: ſecondly, if it be clear, that in law the lf 
e ee was net barred, it was ſtill more u 

neous. An ejectment is a moſt beneficial remedy ſor th 
recovery of lands. It is a remedy by fictioſ of law; 4 


deft, anfwer the ends of juſlice. In ejectment, the phi 
tiff in bis declaration ſtates, that on ſuch à day he h 
title to the poſſeſſion of ſuch landa, and upon, the wn 
is bound to prove that ſuch title was i hh at the tin 
ſpecified: 'The title of che plaintitf in löse nfs at 
by giving /fix months notice to the defendant, to qui 


there is no diſpute, but that at the time the demi er 
{tated,to/ have been made, the leſſor of the plaintiff had 
right to the poſſeſſion ; and ſo he had at he time of 10 
plea pleaded. © The ſingle queſtion is, whether the l 
lord has, by any- ſubſequent act or agreeniont;'wwoiwed ſu 
his right / and conſented that the tenant fnould can 
the poſſeſſion? If he has, no doubt he will be bound 
fuch agreement. As to that, the fact in this cafe iu, Wy" 
the landlord received rent, eo nomine, for x quatter of a qa 
which became due after the time of the demiſe laid in 
' declaration.” This circumſtance, it is ipfiſted, is, in! 
a declaration on his part, that he departs: from the at 
which he had given 7 and is an eee 
Rill conſiders the defendant as his tenant. But let us 
poſe the landlord had accepted this rent, under terms, 


ien :- - 3 
notice, and. thats natwichſlanding, his; acceptance. 63: 4 
17 85 rent, he ſhould fall ipliſt upon the pee? 
ſuppoſe an auc « or conpivancs og the part Bf ths. 
jant in paying it; clearly, under och ieee, | 
plaintiff ought not to be barred af his right to UNT 
all cheſe are facts, which ought . be, ot ta the nnn 
the jury, The queſtion thereforg is, que, pin abe gent WY 
$ received, and what the real intention of bath parties way ?. 
10 truth of the caſe be, chat both parties intehhdech the 
; thopld continues. there. is zn end of the, plelhiges 
. vo, che Jandlerd is, not barred. of his. remedycby, 
Wt ment.., As. where the leſſor of the plainyf,: after, the. 
n the demie, pgrecd, — — 
the,double regt, which, by, 6, G, 2+: C. ain he. ene l 
Jed to, This very point was determined..in, a Se at 9 
burn aſlizes, 375, before Lord Chick Bargn. Sur NN · 
ere the fingle x rent had been received, by che landlowd, 
ſequent. to thę time. of ' the. demiſe Jag; and the. be 
tion now. infited « ON, Was. made zubut the Chief, Barn 
er-ruled it. & caſe was afterwards. reſerved for che pig 
a of the court of king's bench, when.the gourt Ig 
to be no, bar; and that it oughs. not to, preclude. the | 
inf from recovering, in eieRagnt,.., L,gpticely ren 
b that opinion, The ſazpts.gives,dgable raphy A 
ant continues, jn,paſſeſhon. alter gee. 10 gui — 
Il it is to be received as rent. What then i is dhe 
dere a landlord accepts the ſingle rent only ? 000 mow 
> when be, is emitted be gn apa for che prhgle,, jan + 
o lenity 4, but, does, ng ichpe erg enth., Maß. th 
ot hall, cgntinys in fon; i Ye NI 
75 of ni remedy by eiche, Apgther caſe, was 
n Launceſton af zg, when Mg. 1447148 GOvLRyes 
the 15 he gbiestien. then ee 
ior - e * My _ e 
vg 
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time of the'demiiſe.” This action ſtood” ready for tri 
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brought an auen f6t the ufc and occupation” of the . 
fame premiſes, for tetit; which had accrued jubſer equent to if 


the fame afſizes. Tn argiting the objection which is 
made; ſt wWas faid rhat the ation was aft Scion for 
on' promiſes, and a ſuppoſed permiſſion by the plajncif 
the defendant to occupy, therefore ati acknoy edgin 
on the part 'of the plaintiff, that he was his tenll 
conſequently, a waiver of his notice.” But the objecl 
was over- ruled; and the plaintiff recovered, Htſt in 
ejectment, and afterwards i in the action for uſe and oe 
pation. It was holden, that one of the Tethedics wal 
_ 2'waiverof the other. Why?” Becauſe they Were bro 
fort ſeveral'demands, to both of Which the plaintiff 
entitled yy conſequently, the' one could be ab waivef 
the other; for after recovery of the'p | 
2 emitled to the profits for uſe and Cech 
he thought fit to ſue for them. "Therefore, in point 
law, the mere acceptance of rent is not in itſelf a i 
But if thete were a doubt whether the poſſeffion was 
fraud, or in conſequerice of a new agreetiient, br whell 
the acceptance of rent was mutually intended” or und 
ftood us a waiver of the notice, that "is & fat wi 
ought to be left to the jury to determine. 11 fas noth 
in this eaſe; and therefore 1 think mere Seth to 
Why "fink vt ot ate ant beatles; 
7 ird 1 Aris no Soubt but that at the ü 
. of the demiſe laid, the leſſor of the plaintiff had a < 
right to the poſſeſſion. © The queſtion "is, whether ds 
done any ſubſequent act which amounts to 2 wil 
of thar right / The only S which appears is, ibe! 
ceptanice of a ſingle: rent, accrued fince. 1th 
Wes pr ann Waun 
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dme tenancy ſhould continue. Where an ejeQtinent 
een brought on the flat. 4. G. a. c. a8. ſect. a. for 
dorſeiture of à leaſe, half a, year's cent being in ar- 
r, and no ſufficient diftreſs/ on the premiſes; there, 
tance of rent afterwayds by the landlord; bas; 1 be- 


ich may well be; for it is u penalty, and by accepting 
rent, the party waives the penalty. But this caſe is 
different : e eee 
N ten dan ® 


unnonsr, J. Weben 4 rent . 


ice, depends on the intention of the parties; which 
matter of fact, and therefore to be left to the jury. 
ie landlord accepts it only as à compenſation for the 


it is a waiver of that only : but .does not waive his 
ſyn and different wing. new trial granted, 
Lonp MansFIELD, in Cheny v. Batten, has fince, by 


minous living authority, been ſomewhat queſtioned. 
+ JusTICE BULLER, in the elaborate judgment which 


wered only in the action for uſe and occupation, to 


, notwithſtanding his dec|aration Haired the rent 
d a later period; I chink the caſe is good law. % Bur if 


* Guat does not veceflarily imply a ohaiſein : 


e, been held u waiver of the forfeiturp of the leaſe: OE BN 


time laid in the demiſe, ia or is not a Waiver of the 


able rent, which the ſtatute ſays he ſhall have a right 


t to the poſſeſſion of the premiſes, which is IO 


Fas als tied ot 2 which 2 


be time of the demiſe in the cjeQment, which he might 


"*0Y rent que * X miſe, 1 Py 15 
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pare in Birch y. Wright, after ſtating. the caſe alluded . r. key 387, 
ſaid, (This at beſt is but a if prius determination; 

I can fing no principle whatever on which to ſup- 

ort it, to the extent to which it goes. If the plaintiff. 


— 


1 2 041 K Eu by 


" WF at is it. For the ton fe u und otcupd 

3 58 founded en contract f and unlefs there were i = 

tract eicher expreſs or implies; the action eculd no WAN 

«maintdinied.” And if thete were à contra ibliling 

the time of the demiſe the cjeAment could nel 
e Po «© waititdined. The beten for vſe and'Secypition, 

the GeEtrngiit, when applied to the ſame time, a 

« tally inconſiſtent; for in one the plaintiff ſiys"the 

« fendant is his tenant, and therefore he tuuſt pay l 

ent; in the other; le Taps, be is no longer His ten 

- & and muſt cherefore deliver obo FORO M 

# 6 * not do both. N 0 0 ei 
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Cro, El. z. Waren opinion ol Ma, Jelpiet örttte! if it k art 

_ in need of any ſupport, f is ſanctioned by Green ; caſe. 

that caſe, a prebend let Land! to Green for Fears, render ant 

tent, with a re-entry for noh-payment; "the rent u 

mahded, but not paid, ald two days aftey” the leffor! nu 

ceiveth the rent of him, and maketh him an acquitt att 

| by the name of his fer mor; - and if this "receipt doth on 

725 him of his re-entry, was the queſtion,” And it Was ehe 

reſolved, that the bare receipt of the rent after the 6 

Was no bor ; for it was a duty due to him; but a diſh 

for the rent, or a receipt of the rent, due « "another | = 

was a bar; for thoſe acts do affirm the lelſee to bare l 0 

| ful pofſeffion ; fo if he maketh him an \acquitfarice with 
2 0  Tecital that he 1 is his tenant and i in 1 this cafe, by: cal 
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ing to continue bim br and it was Acht l 


the entr) was not wt Tawful, FIPS 1 * 
OF enn nt e 440 * iT York it Ty «429 
Ty 11217! 287 the 
Co. Lit. 211 b. "Bot 160 f Or rent ph EN alter, er, th . 
1 141: | 107314 
7 ration of: 2 notice to qui has been deemed: a Uo 


the r notice; being an expreſs confirmation of the tenand 
an Kt not to be qualified; and 'of courſe no queſtion 
Len Cie 
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ention to de left to u jury. This. was determined in . Black, 1. V. 
ard v. Villingale, which was an ejectment, i in Which che 37 
intiff was nonſuited on the following circumſtanees, 1 
Septeriber 178), the lefor of the plainriff purthaled = 
premiſes Ih fee, chen dceupied by the defemant, Ws 
Unuedd tenant rom Fear tu eat and tor Wb Be 
Tor of the plaintiff, on 19th March 1788, gawe.the fols 3 
wing notice to quit: I do hereby give you notice to 

quit add” leave the poſſeſſi cr df all that mefſunge or 

tenoment, Xe. Which yo meld umler m Ae. at 
Michael mas- day next; NG. The defendant uouhavilg 

itted in purſuance of the notice, on the att Ker 

89, the leſſor of the plaintiff diſtrained for a year and a 

afrter's rent, due at Chriſtmas 1788. vizt fer the Nat 

ling at the expiration of che notice to- quitt aud WWW 7 
atter from that time to Chriftmas during whiek the de- 
dant held over. The demiſe was laid on the::xſt' of 
nutty 17894 and the queſtion was, whether the Aiſtreſt 
inen for rent secrued ſubſeqiorit to che time when the 

| endant hid” axe whe 56A was: GOES wot 
6? 181 fit 96 5 3 fu Stn! 
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ore was enen why the Ade 
„a not be ſet afde, and a bvetdict entered fot th plain 
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phintiff could not recover, Raving, by taking a d ᷑ 
in affirmed and eontinved the tenaticy;" When Ne band 

re admitted by the terms of the notice; and that, 
ugh the mere acceptance of rent had been holdem mot 
be of itſelf a waiver of the tiotiee; but to be u een 
e e jury, whether it Was tHe invention of fe parties, 
n t ſuch acceptance ſhould be a waiver or H; vet in 
17 Ram caſe no ſuch queſtion could ariſe, the diftreſs 


G4 being 


bY anime is to be left to the jury; but the diftreſs-in th 
ee pts EOS Ba — 


 Ecyufy 243. 


E wok e. * becayſe the ſtatute ſays, that ap Prat x rang wit 


6. and 7 


being 2 aeg — that FO 
E 


de bound by the terms of the receipt in which: the n 
was called rent, for that direct purpoſe; Which yuh 


be no doubt, but that the plaintiff would pot have l 


| that a diſtreſs could not be taken, 1 the, ſaws n. 
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Vl . There Saud * 
of intention left to the jury: the taking of the 10 
was eee e W e 
of the tenancy, | . $35.45 i v6 


Gove. J. 2 ee 


re r the aaf 9 9 92 Weben 10 

ieee J. Lam of eee. In Che 
Batten, there was 2 deſign to deceive the uus 
a queſtion, I remember, was made, whether he ſt 


ground of Loan Mansp;ELD ſaying, that the * 
que aim ſhould be left to the jury. The mere ac 
of money is equivocal; it may be in ſaticfaRtion for 
treſpaſs, or it may be for rent: and in an action of tn 
paſs. for meſne profits, accord and ſaxisfaſtion — 
pleaded in bar, if rent hay been acgepted- There 


precluded by taking a diſtreſs, if inſtead of the year 
à quarter, it had been only for rent dus at | 


ſix montus after the determination of a leaſe, ppayidedl 
intereſt of the landlord and the paſſeſſion pf the i 
COntznYe ;. the lay. in this. reſpe&. bangs pert! 
the time of Logp Cort, when the old notign p 


re pn Ape tie i aye tht 145, . A 
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vp acceptance of vont, after » condition rojen with | 

notice, has been held to be a waiver of the foriciture, 

in Walter v. Dgvigs, the plaintiff declared on a demiſe ep toy 

n Philip Malter, dated goth September 17.764 ta. bold 

m the 29th of Septergbet then Jaſt, for en years... AL 

trial of the canſe, it appeated that the leffor of the 

aziff, by indenture of abth July, 1762, demiſed dhe bY: 

niſes io the defendant. for forty-qne. years, if the | _ 

or ſhould ſa long continue, reftor f ihe pariſh. of | 

pyford.” Among. other things contained: in me mm 

cure, yas a, covenant fiat the defendant ſhould. — 5 

delet, aſſigu, or transfer the premiſes, er dax part 

cof, without conſent. of the leſſor in writing, under 

hand and ſeal firſt had and gbiaingd ; with a poper 

re-entry to Walter, In gale. the defendant. ſhguld not 

ſerve the cqyepants. . It further appeaped, by, Arge 4 
duced and parol evidence, hat, the, defendant bad _ 

ler-let various parts of the. premiſes. in Wa 8 4 

pral tenants. for ſors: yeaps ; but that the plaintiff's 

lor knew of ſuch unger-lettings, all which, were previous 
Michaclmss 3775+ The laſt 'rergipt for rent paid by 
defendant, was dated March 26. 1777. « for rent due 

at Mighaelqas preceding,” The letting to the Inder 

ant of the defendant, was before Michalmas 3775, and 

ntinyed t the time of the-cje&ment brought... A ver- 

e plaintiff, ſubje& tp the opinion of | 

court on the following. queſtions : whether a for: £ 


* 


e by the under- e and if ir va 
neee OY ng) $192 $44 -- 


"hgh ee This gest is extremely gear, To Eg 

nſtrue this acceptance of rent, due fince the condition - 

ken, à waiver, of / the forfeiture, is to conſtrue at: a0 

ns to che intention of the parties. Upon the 

the conditign, nn had a right to enter: be 
bad 


* 


he 


* 8 * 3 * ** - > : * l 5 = ON , F ; : 
: : _” 7 8 1 3 N P wt & * 1 - 4 * , * 7 hy * 
by » d . « * 1 . * « - 
3 , % * 1 
1 * . 
" . * _ P f ”= 5 N 
* £ | ' 
3s 1 | re” LEGAL KEN Ur 
: f * 3 - 


mr ate urn Wasen. — 
of it, but acerpts rent ſtbſequetitly abetticl ; which l 10 
ne meant the leaſe ſhould eoritifiue; "Caſes of fot 
are not favoured in lw; and wiſe a mrs is 6 
Wived, his eg not aſſiſt it. 22-22. 
TON Prog i ON "4; 9:4 FT 
WOE abus oak fler a forſeiture, is ne Waiviy; 
less the forfeiture Was KOwr te the leffor at thei 
Which was one of we points derattined 10 0% | 
+.T.Rep.435, Harriſin. In that caſe it way ſiited; that ne . | FF 
by indenture in 1474, demiſed the premiſes ift « | 
bb. Samuel Harriſon for twenty · one years, with a prin 
that in caſe Herriſon, his executors of 4dminifirit 
« mould at any time, during the term, let or afhgn'vl 
tlie demiſed meſſuage, or any part thereof; without Wl 
4e licence of Min, his executors, adiiiifiritors; of TE 
« Betis, thi indenture, ind every thing therbin conui 
& Houls be bid; and Treg ſor might enter; & c. 
leſſee entered, and died; the deſendant took put ad 
tration, aud becathe poſſeſſed of the premiſes. By e 
denture, dated 13th November 7786, the defendant, th 
adminiſtrattix ef her buſhand, dethiſed che premiſe ſr, 
„5 I Pilling, to hold from 24 December: den next, 
nine years, at the yearly rerit of 3 Pilling entered 
was it) poſſefſign. Greg ſan died; fravithy, on the 201 Un 
toder 1787, made his will, whereby he deviſed the f tur 
miſes to rhe leffor of the plaintiff, who brought the cd 
ment ka tecbver the demmiſed premiſes; 4 Being fo 
by the demiſe to Pilling. The ' defendant proved, . 
preyioug o 10th October 1786, Gregſen, under whom! 
leſſor climed, g gaye liberty. by pare! to Harriſon, u | 
to ler the ſtables, part of the premiſes gene, bye 1 tic 
to give the like liberty to demiſe any other part of 
ifes. On the 2d Januaty 1787 ' Grey rice © 
Fee f tos: for a quarter's cent due the 


ve" ere. N . 


7 cember preceding, ind Faye a - befie th i Wb | 
words, and' With dhe following memotandum under 


Wounds ten fhillihgs, for rent due 23th December lift, 
er me, 7177104 Greg f. NO" hey tems de pted 
Vithout conſent.“ The ſtable Was at the diftanes of 
yards from the divelling-hbufe* ind formerly G/Hgfon, 
| 6w1ier of the Houſe, occupied the ſtable with the houſe. 
| the defendant; it was inffſted; thät if any forfeiture 


t; which had affirmed the tenaney of the defendant, 


re at an end by the letting, yet after acceptance of rent 
the leſſor of the plaintiff, the fefendant, at leaſt, be- 
me tenant at will, 3, in which caſe, notice was neceſſary 
ore an  cjeftment could be ſuſtained: but here no notice 
** —ASHHURST, J. There is no doubt but chat 
ua forfeiture as the preſent, may be waived by ſub- 

quent acceptance of rent; but that only holds in caſes 


Tor was cogniſant of the forfeiture, * The giving of the 


the forfeiture, is indeed an acknowledgment of the 
ancy, but that is only where he knows the act of for- 
ture at the time. That principle has been frequently 
ognized, and the words at the bottom of the receipt 
port no notice of any actual afignment.—BvlLIR, J. 

has been eſtabliſhed in many caſes, that acceptance of 
t wall not operate as a waiver of the forfeiture, or as 
confirmation of the tenancy, unleſs the landlord has 
tice that a forfeiture was incurred at the time. Bur 
it is not found that the Teffor had notice of the for= 
ture at the time of — the rent—Grovt, J. ot 
fame opinion. 


„ 2d Janviry 1787, Received of Mrs. Hilrrifon lx ; 


1 been incurred, it had been” wave by dhe receipt of 


ſubſiſting at Chriſtmas 1786. That even if the tenancy | 


Pere the party, at the time of receiving the rent, is cogniſant- 
the forfeiture; now here it does not appear that te 


ipt by the landlord for rent, ſubſequent to the time 


4 | 


* 


1 


Black. Com. 
ST. V. 14 


4. Black, Rep. 
1173. 


H. 1772. 

Trag morton 
R Aale, 

B. R, Hil. 


22 55 has attgrned to ſome other perſon, or done ſome act dif 


which on the part of the tenant, affords ta the landlords 


PF? action of gegen. 6 
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Sa, on a leaſe, void, as againſt, 1 


| If 
| acceptance, of rent by. him, cannot amount to-a conf ole 
mation of the leaſe. eee, Hart a 
of confirmation. As if a leaſe be merely vsidable, ac oo. 
of; rent alone, unaccompanied with other circumſtance Wy vil 
is not a ſufficient confirmation of the leaſe; for. it cum not 
operate as a confirmation, vnleſs done with a knowlelg | 
ol the title at the time; or unleſs the remajnder-man lo Ax 
by, and ſuffers the tenant to expend money in improng L. 
ments, in confidence of nein n. wil 


Wu, the tenant holds the premiſes of the i 
of the plaintiff, it is ſometimes necęſſary to give hig 
notice to quit poſſeſſion, in order to maintain an che 
ment. Here we may obſerve that demiſes, where no cu. 
tain term is mentioned, are held to be tenancies from yat 
to year, which neither party can determine, withopt re. 
ſonable notice to the other. This notice ſhould be in 
months, or half a year, preceding that part of the N whe 
the tenancy commenced; and therefqre HALF A YEAR'S noticy 
to quit poſſeſſion, muſt be given to fuch tegant, befon 
' the landlord can maintain an ejectment; unleſs the tenant 


elaiming to hald as tenant; ig WT Ws 0 notice 0 
neceſſary. | 


Tur cafes which GanRion this 3 are not ue 
merous, but of 1 importance to that branch of the profes 
Gon, who are generally, and that too oſten on the ſpur of 
the occaſion, called upon ta adviſe on the propriety of 
giving the notice alluded | to; ; the non-compliance with 


legal right to enter, and obtain poſſeſſien by the medium 


4 + £3 
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to the aſs of Walker F. t, is was CAN c ar. 
jole court, „ it has not been doubted of late years®” 
1d ſo it was reſolved i in that caſe), « that haf an year's 1 


. quit poſſeſſion muſt be given. to a benant * 12 . 
will; before the end of which time ezc * * A 
N 
not ie 1 825 > > ed. pe ore Wale ln 


AnD in Dethil v. Sundern it is ad, that 55 the often» x. Sid. 20, 
London a tenatit wnder forty ſhillings rent, being tenant 
will, ſhall not be turned out without a quarter's Wan 


gi and a tenant at will, Paying above forty Qhillings a 


ann. ſhall he be turned out without half a 4 fears a 
irn 
1 Ig, 4 


21 l rn * N » wy , K 4850} 19 


2 


80 the executor of tock 2 „ tenant mah 1157 the Tae 7. Black. 36. 
tice. That, it mould ſeem, was determined in Toſt er. „ WiC og 
Burr; where according to the looſe report of the caſe) 
. demiſed to B. from year to year, commenting 1 16th of 
)Acber. B. died 27th Auguſt. 4. 2gth September, gave. 
otice to the executor to quit, at the end of the term. 
he court held, that, in a common caſe, it would not 'be 
fficient notice; but in the caſe of an executor, "they 
dubted. Lord MANSFIELD, however, inclined ſtrongly, *- 
the nature of the contract being to hold from yea'to © © © » 
ar, unleſs reaſonable notice was given on either fide, 
and notice not having been given in reaſonable time) the - 
tecutor was bound to keep the farm, if required, another 

ar; and therefore yas at liberty to keep it. Mi | 


&f 115487 1 


Ir cannot now be doubted, that all the inconveniences 
bich might ariſe between the original parties themſelves 

nd againſt which the wiſdom of the law has „ 
provide, by raifing the implied contract, exiſt equally 
4. caſe of their perſonal repreſentatives : therefore 1 in 
caſe of a tenancy from year to Year, as long as ; both . 


parties 


| 
=D 


3. T. Aep. 13. 


Z g Sc. At the trial the Plaintiff produced ane i illiam d 
„ witneſs, who gave evidence as follows : % The py 


« miſes did belong ta. me. [ granted A leaſe ry the 


, bis tenant on my recommendation. 
i: rent while the deceaſed Was in poſſeffion, and 
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. parties pleaſe, if the tenant dies inteſlate, his adminidn 
*has the. ſame jacereRt in the land which bis inteſtate had: 
aud * even declare in cjeftment, aa on 2 term \y 
years years. As in Shore v. ' Porter, which was S n ejectment g 
by lewife of Fobn Shore, adminiſlzator of 1 Willign Shu 
he damile Was laid to commence from the fir oft « of Mart 
in the 27th year of the reign, &c. to bold for ſeven) ya 


2 fendant ; William Shore was under-tenant. to him; h | 

« paid 1 me che rent reſeryed by Porter's leale wwe or thi 
« times: he paid to Lady-day 1786. Milliam Sher 
<« the 21ſt of October 1786. Porter ende. 


„er 
of; 
« 1 need not take the trouble of, n over to i 
« but. receive the rent of the deceaſed. . The deceal 
« came in, in the ſomrger of 1780. my rent was due r 
„ Lady-day.”. The plaintiff alſo proved the letters 
adminiſtration duly. taken out. 19 this evidence the ch 


ſendant demurred, and the plaintiff AK in demunter 


In ſupport of the demurrer, it wag 8 that i 
leſſor of the plaintiff had not ſuch an, intereſt as wolf 
ſupport a demiſe for ſeven years and. 75 no lezle 1 
writing was produced | from the : deſendant t ta the i inteſta 
and no duration of the demiſe given i in evidence, 3 it ſhog 
be taken as a pare! demiſe, and that the inteſtate was « 
tenant from year to year. It was material then to c. 
fider, what intereſt the- adminiſtrator, of A i ca 
year to year had, Either it muſt be to the end af the 
rent year, or at moſt during ſuch time only 
tate had an indefealible intereſt ; which 0 TEE at 
rate, extend beyond we ſubſequent yea. Tee the ac 


.* if 


— 


11 eu 


rator holds entizely.av, autre,draits, and. por. as alligges 
the term. It was alſo unreaſorable, that an adminig 
or ſhould have: any other intereſt thap 4he indefear 
le intereſt. which, the inteſtate had at the time of his 
ath ;-for if he doe ngt enjoy. the: property beneficially, 
cannge be charged, as; aſſignee, hut gngrely, 25 amine 
6 , conlequently.capnor. be changed. ft all, if be has 


en the death of the inteſtate and taking gut admini- 
ion; during which it would not be. in the power © 


— in ciectment brought, ky a,35aa0t againd} big 

adlord, the dewile, can be laid for. A lopRe term. thay 
— bas in the premiſes ? Here dhe leſſor had 

poſſelſory right in the premiſes, the indsfrafihle in- 


ſupport the a&ion, the plaintiff ought to be entitled 
all the conſequences which, wanld, reſult from à res 
ery ; be ſhould therefore be entitled to the pollcton, 
ring the term declared for; which, he. was. nat in this 
„ The lefſor, if he ſucceeded, would, be in a better 
Wo ion than if he had declared upon his own title, He 
jat an take out execution at any time during the term; 
van be entitled to damages, during the hole of that time, 
Aion for meſne profits: for. in ſuch, an,_aftign 


(hols d the value of the RS iel 
1s on | 

8 #52" Jnr ith leſſor. of the. ang, Vie is 
t Ju niniſtrstor of H/i/am Shore, claims a3 tenant from year 


e firſt queſtion; is, what title is proyed to have. been in 


liam Shore at the time of his degeaſe, by the evidence 
ed on this record? And 1 think that LE 1 infe- 


. * 8 I F - * 
— W 4 we " =O ; - HP 44s 


47% BeGdes,"a. confiderable time might slapſe ber 


landlord to give notice to quit. Then the queſtion 


p, being expired · And u 8g the reaſon of the thing, 


eat, the property which is the ſubject of this cjeQment. 


werte only two objects of e the e fs: Burr. 663. 


% 


* 


4 % . 
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„ 


Fuck his Autor Taps be Holt "renbbety in tek 2g 
from year tb yea}, ſo long 4s both parties aeakaf 


Lived, he tould* not have been ' diſpoſed [without f 


it is argued; that tough - this was tlie Intereſt 


which 'was attended with many - inconveniences" 


not even affect the caſe of an action for the meine 
Therefore I am of Nee dat chere ws no row 
2 2 of Qi enen "I a 1 


, 
70. 1 0 r 
— „ chat he had iht in 


W 


betweer tlie Srigihal parties, a8 long a8 both of th 


months notice, ending at the expitarion vf Feat, 


— — 
= of 


William Sure had, 4 different intereſt devolved ono 
on rſ6tia] repreſentitive. On this queſtion I do not ki 

w to ſtare 4 doubt. Fot this was & charts? ier fi 
year to- yeat, as long as both parties pleaſec and it feel 
clear to me; that whitever chattel the'inteftate had, i 
veſt in his atminiſttator, as his legal repteſentati ve. Th 
it is ſuppoſed,” that fome inconvenierices'may reſult fa c 
ſuch determination; but T ſee none: and many in 
veniences might attend a different deciſion. The tens thi 
from year ta year ſucceeded to the old tenaney at ¶ e 


28 


da 


e = —_ _” E „ 


order to obviate them, the courts very early raiſeds 
implied contract for a year, and added, that the tri 
could not be retnoved at the end of the year, without 


_ ceiving fix months previous notice. And all the ind OR 


veniences which ariſe between the original parties eie 


felves, and againft Which the wiſdom of the law has inc 


deavoured to provide, by raifing the implied contra 
exiſt equally in the caſe of their perſonal repreſentati us 
Then is there any objeftion in point of form againſt | 


plaintiff recovering in the ejectment? The intere 11 


the plaintiff cannot be in any manner affected by ng 
length of time ſtated in the declaration in ejectment; 
whole of which is an abſolute fiction. And this fiction ies 


£ : e 
i 1 LY & © * '% hs * ” | 4 » 
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eee J. Borken, J. and Ga OSE, ]. coneumſ 
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Anv though there be 
t if the rent be payable at the ſame time for the whole, be 
ntice may be given accordingly ; 2 in Dagget En ts 99 
abn. In that caſe, on th O 1769, x metne- 
dum was entered into, hereby the plaintiff agreed to 

to the deferidant a fatm, to hold che arable from 
F 
the meadow from 12th of May, for ſeven 

m the ſaid days and times, at the yearly" rent „ 
able balf yearly at Miebaclmar und Zauy-uj⸗ã the de- 
dant was to have the privilege of 'a waygoing crop of 
ee parts of the arable ground, after the expfratien f 
term; paying at the rate of 138. an acte for the ſlime, | "6 
1 conſuming the ſume on the premiſes. The defendant | 
opied the farm, and continued, ab tenant, after the end 
the term. On the 56th of September” 1577, plaintiff 
e defendant''a written notite to quit the arable land 
the 13th of February, the paſture on the 5th of 
il, and the meadow the f ath AA 4 nich dan 


dated the 29th of September 157). r 


on the defendant it was argued, that chis was not a | 
icient notice for any part, the whole being one entire 
ancy ; that therefore the notice to quit ought to have | 
given on the 143th of Auguſ being fix months pre- FE, 
us to the time when hes TROY * . π˙ e 
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HE court ſaid, the notice'was ſaſſtient for the whole; 
Ing, it has been ſettled by all the judges, to avoid di- 
ty of opinions and for general convenience, that in te- 
ies from year to year (which theſe kinds of holdings 
are held to be) there muſt bo ſix months notice on eĩthet 
to quit, accordirig to the antient law ; except where 
ſpecial agreement, or the cuſtom of particular places, 
ene. The vue conſtruction of this agreement is, 
$ 1 H chat 


3 ä | FR * 

B „ 18 
* | h * 5 
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that it is a holding from Lady-day erung, addy 
Fenn 7 
And though part of the farm is to be entered upon as 
1 at Old Candlemas, February 3 3, and: other py 
1 not till Old May-day, May 12, yet that is no more thy 
4 dee cuſlom of moſt countries would have directed, wit 
= ont any ſpecial words for that purpoſe, in @ taking ft 
2 Old Lady-day, the Sth of April: viz. that the an 
ſhall be entered upon at Candlemas, to prepare it for: h 
Lent corn; and the meadow not till May-day, wh 
nin the northern countries they are uſually heyned for hy 
And if any inconvenience could have happened to the g 
tiring tenant! by this mode of quitting, it is ſuficien 
obviated in the preſent caſe, by the clauſe, which provid 
x waygoing crop for the tenant. . Whereas great miſchd 
might happen to the landlord, by requiring a. notice | 
be given ſo early as the 13th of Auguſt, by. giving. re 
to the tenant to harraſs and wear vut the land, out of t 
uſual courſe of . huſbandry, and particularly by way 
ſecond We of mw rom the meadows. :. 


4 W a the notice ſhould not, as to U 
be fix. months, but HALF A YEAR, ending at the ri 
of the year; namely, at the time of year when the tenant 
originally commenced ; and that whether the ſubjed 
- demiſe be bouſes or land. Theſe points occurred 
1. T. Rep. i569. Flower v. Darby and another. On the 11th of May 198 
| Darby took a houſe, and occupied it under a parol de 
the rent to commence from Midſummer following. I 
let part of it to the other defendant Bri/ow.. On the wonnyen 

March 1985, Darby was ſerved with a notiee to quit 
. the 29th of September following. The queſtion u 
1255 whether the rule, which requires chat half a year's nol 
ſhonld be given. to t tenant at will, befote an cjeft 
can be — Mrs + that ſuch votes tool 


/ 
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ire at the end ef the year? ee en Cas 
hat none of the caſes require the notice to expire at the 
nd of the year but that It is ſufficient If notice be given. 
or the ſpace'of half a year, without reference to any par- 
icular period of the term. But if the rule was/to' prevail 
n any inſtance, ſtill there was a great difference between 
and and houſes, The ſame reaſons which might induce 
he court to extend it to the former, were not applicable 
o the latter: for with reſpett to lands, there might be 2 
ardſhip in ſuffering the landlord to ouſt the tenant in 
he middle of the year, by which he would be put to the 
nconvenience and expence of carrying the crops froth off 


aſe, from the nature of the thing itſelf. On the con- 
rary, more incovenience would enſue, as well to landlords 
s tenants, from adopting the ſtrict rule atternpted to be 
upoſed, than by giving half a year's notice to en with- 
ut reference to any Cn OP. * 


Fon the ane it was Gia; ike * wah Aan 
tenancy at will, is now a tenancy from year to year ; 
d ſuch a tenant muſt, ex vi termini, hold for-a whole 
ear. Here the year ended at Midſummer: therefore the 
f. year's notice ought to have been to quit at that time. 
caſe was cited of Sykes on the feveral demiſes of Mur- 
atrgd ond Wilkes v. , before ann at 
ork ſummer afſizes 1974; where John Murgatroyd, being 
iſed for life, remainder to his wife for life, with remain- 
over, in 1772 agreed with the defendants to grant 
hem a leaſe for fourteen years, to commence from 13th | 
ebruary 1772, at 141. per am The defendarits entered 
nder that agreement; but no leaſe was granted. Murs 
aroxd died in July 1773. At the latter end of the ſame 
e his widow gave the defendants 2 notice to quit 
the 2d of February, and ſome time after and leaſs 


e premiſes. But no ſuch reaſon could ariſe in the latter 


9's to 


| no notice to quit had been given, the acceptance of tei 


1 f. Ref. 54. ; | Th 1 5 When 1 leaſe is determinable n. 
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to the leſſor of the plaintiff Wi Man, to commence on the 
ad of February. . Subſequent to this, ſhe accepted biff 
year's rent. from the defendants, which was due at Mar 
tinmas-1773- BLacksxroxx, J. ſeemed to think, that 


5 


pf 1 
old 
is 


would have been ſufficient evidence of an agreement be 
tween her and the defendants, that they ſhould continu f: 
from year to year; and. therefore a notice ſubſequent 4g 0 0 
that. acceptance of rent muſt have been a; halſ-year's no ng, 
tice to quit on the 13th February ;/ but the acceptance «Iy"E' 
rent was only evidence of ſuch agreement; and rebuttelP® * 
by the notice; and therefore the plaintiff. had a verdi 
In another caſe before, LonD Mansrizis: at Guildhau i 
one Duncombe brought an ejectment againſt a tenant, bu 
could not prove from what time the term commence Pepe 
the tenant proving it to be different from the time to quit 
mentioned in the notice, the plaintiff was nonſuitel 
And in Puddicombe v. Harris, the demiſe was laid on the 
goth March 1784; the plaintiff proved a receipt of rt © 
from the defendant, and that he gave bim fix months no- 
tice, to quit at Lady-day 1784. It was objected, tba 
luppoſing the defendant tenant from year to r it wi PP | 


and ſo no tenancy. was proved upon which. 4 notice e 
quit could operate. But Exxx, B. faid, that as the & ot 
tendant had fix months notice to quit at Lady-day, l 
ſhould preſume, that he was tenant from Lady- wo nl 
8 unleſs the contrary was ſhewn.. 7: i 


a certain event, or at a particular period, no notice to qi 
1s neceſſary, becauſe both parties are equally apprized of 
the determination of the term. If there be à leaſe foray ®" 
year, and, by conſent of both parties, the tenant contin 
in, poſſeſp on afterwards, * lay . eee 


8 * 


- P 
7 
# 


* ern. 7 10 


. They are ſuppoſed to bee 0 0 
id agreement, which was to hold for's year.” Ber then 

is neceſſary, for the ſake of conyenierice; that if either 
arty be inclined to change his mind. he ſhould Be 
he other half a year's notice before” tlie expiration | . 
pf the next or any following year. Now this is a notic 
o quit in the middle of the year, thereſdre not bind- 7 
ng, being contraty to the agreement. The caſe-of lodg- Aman 
ngs depends on a particular contrałt, and is an exception 
o the general rule. The agreement between the parties | 
nay be for a month, or leſs time; and there ſhorter no- 
ice would be ſufficient, where the tenant has held over 
e time agreed upon, than in the other caſe. The whole 
Jepends on the nature of the firſt contra. N 


donner, J. Thete ie ne dition in a be- 
en houſes and lands, -a5't6 the time of giving nöties 
b quit. It is neceſſary both” ſhould” be göverned By 
ne law, There may be cafes where the furs n 
ould be felt, in determining chat the rule did not extend 
o houſes, as well as lands; as in the cafe of a" lodging- = A 
ouſe in London being let to a tenant” at Lady-day,'to 
old as in the preſent eaſe.” If the landlord! ſhould give 
tice to quit at Michaclmas, he would by chat means 
eprive the leſſee of the moſt beneficial part of the term ; 
nce it is notorious, that winter is by far the moſt 1 
alle ſeaſon of the year for choſe who let lodgings. "© | 


Ws 


— It is taken m by the counſel for 
ie plaintiff, that the rule of law, which'conftries what 
u formerly a tenancy at will, of lands, int6 a tenancy - 
om year to year, does" riot apply to the eaſe of houſes; | 
ut there is no-ground fot that diſtinRion.' The reafon' — © 
fit is, that ls agreement is 4 letting for i ent at n 
nual rent; en if the parties conſent to go on after | 
- = and . that 


* 


| that time, it id 4 letting ſrom year 97 yet bis rat 
- extends. equally. to the: preſent- caſe. An annual tent i 
here reſerved ; and upon ſuch a holding it has been is 
termined, that half a year's notice to quit is neceſſan 
This doQtrine was laid down as early às the reign 
23. . 8.5. Henry the eighth, The moment the year began, the & 
fendant had. a right to hold to the end of that yea! 
See 2. Salk, therefore there ſhould have been half à year's notice 
413- aunit before the end of the term. This gives tiſe to ans 
ther objection, on the diſtinction between Ar months an 
half a ear, The caſe in the Year-Books. requires. halt 
| year. s notice; here there is leſs than balf a year's notice; 
it is therefore bad on 92 W een for 
the defendant. 


1 d 


- 


. Wnurxk, however, a term is to end on Son 
185. there i is no neceſſity ſor a notice to quit 3 becauſe both 

| - parties are apprized, that unleſs they come to a'freſh ag 
ment (expreſs. or implied], there is an end of the contra 

Bury Afſzes, between them. For after the expiration of 4. leaſe for 
| Ener. 67, Exrtain, term, the tenant, continuing in, poſſeſſion, 
= deemed a treſpaſſer ; an ejectment, therefore, which ul 
te action of treſpaſs, may be brought without any notice u 
. quit. So, on a void leaſe. But if the leſſee, after the er- 
ration of the leaſe, holds over and pays rent; the court mil 
preſume an agreement between tlie parties, uix. that the ten 

mall continue the poſſeſſion, according to the terms d 

the original demiſe ; in which caſe, if the landlord wiſhs 

to determine the tenancy, he muſt give the tenant matic 

quit, according to the time of the original taking. Thi 

. H, Black, Is evident, not only from the caſe of Jordan v. Hah 
"om hut from many other caſes.. In that caſe, one Fordan val 
and ſee tenant far life, remainder. to his ſon the leſſor of tit 
- Tes plaintiff. Jordan the father, on zad June 1985, malts 
ſleaſe of * premiſes to 1 


4: 


* 


— 
— 
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-ommence from Old Liay-dy, the gth of April _ 
paſt, when the defendant entered. On goth Seprertiber = 
1785, the father died; on whoſe death, the eſtate came to 
he leſſor of the plaintiff. The 'deferidant. carina in 
poſſeſſion, and paid vent to the lefſoref the plainti®) ahr 
ie death of his father, for two years together, on οι 
Lach- day and Old Michuelmas- day. Befpte Mia An- 
mai-day 1787, the leſſor of the plaintiff gave defendant 
notice to quit on O Lady -· dy, the'gth of Apritthen next; 
Po ·ů·ͤĩ R „ 
Nai N * Q! 
As Ja al (A canons poticeto 
quit on the 5th of April was bad; inaſmuch as it onght 
to have been on the zoth of Seprember, the end of the eur, 
dated from the death of Yordax the father; All. th do- 
fendant's intereſt derived from the leaſe; havingiecaſaben — 
that event, - ed eee ee 8 
an „ Sins” 211. e 
>} 34207 an 60 nnn M CAN I, 80? 
Abinrok.ed, J. ee leftit d che jury, oe. 
whether they would not preſume a new agredmemt between 5 
the leſſor of the plaintiff and the defendant, that he ſhould 
continue to hold according to the terms of: the original = 
leaſe; as the leffor of the plaintiff had received vent during 
two years, after the death of his father, on the original 
days of payment; namely, Ola Aebi and Old Landy 
day; if ſo, the notice to quit was proper. ut a 
rerdit was found for the defendant.” A rule wn granted 
to ſhew cauſe Why the wales ſhould: _— 
nen 7 (189% 02 167 g e 
att D 
Loxp Lovanngneton. The j jury found a wrong 
verdict. The notzee to quit on the gl 'of 11 * * 
proper, as payment of rent had been made un that - 
bow + nv rs jun pts FIR 
„5 WY 


40% = -—- | rar. AI Mer a 


40-give. the tenant; notice. to quit When bia year 6 
tht big vary of buſundry might nt be a 
7 665% 9J> 13 a295. nne 20 thai; 
| «i Md. [Theidefeniint mas. tenans at ſuffe 
"nota death of tenant; for: life; and the rent | being 
ar evidence of an n 
| N eee erk tur IN ID, N kJ TX S CH 11513: of 
/ PROT IE az 1s n 
Wir son, J. . ee ee akalt. 
tween the leſſor of the plaintiff and the defendant, relating 
to the premiſes, given in evidence, we muſt collect wha 
their agreement Was, from; ſomething done by then, 
The payment of rent by one, and acceptance of it by lp 
other, on the ſame day on which the defendant original 
— ſufficient. evidence of a relation back hetuen 
them; and though the indentute itſelf was made an the 
e eee Although 
the title of the defendant under. the indenture ended on 
the 3oth of September, yet payment of rent on the 5th of 
Apftil, was evidence of an agreement that he ſhould gon- 
tinue to hold in the ſame manner as he did by the in- 
: denture; /.inſomuch that if in the leaſe, there had berg 
covenants for particular modes of þuſtandry,. and d 
_ - fendants.after tho death oſ tenant for liſe, had neglcQel 
. to perform them, the leſſor of the plaintiff might hape 
|  _ _aintaingd.an action on thg caſe againſt him ;, ſtated th 
-- covenants,..and then averred an agreement /£0,. perform! 
them, according to the terms of the original leaſe; of 
ich agreement, the continuing to pay rent on the gil 
of April, for two years together, add gogl 
FIOeneS>. - 
a aon Aan N 84 oa s n | 
118, Black. 5, Ii hes e eee that if there be a leaſe, 
| und after the determination of it the tenant holds ove 
25 S en aud liable 60 45 
0 U. 
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EPSTTTEL ITED 


;ons and covenaiity'of the leaſe: andif, by taciteatiſent 1 3 
the landlord and tenant, the contrat between ens a 
inues beyond the time for which they originally con- 
fed, all the rights and properties belonging to the orb- 
al contract, muſt alſo be conti᷑Znu d. Ney if the 
ginal agreement was void; as to the duration of the 

n, yet if a tenancy fubſiſts in other reſpettu, cho nn 
{| have the uſual notice to quit or the landlord can- 
t legally intitle bimſelf to the poſſefion : 4, in Rigge 
Bell, it appeated that in January 1790, an agent far 
leſſor ofthe plaintiff let the farm. in — {TS gen 
endant for ſeven years, by parol The defendant'was 

enter when the former tenant quitted, namiely,/on-the = 

id at old Lady-day,: and the hauſe on the 25th of May 

owing ; and was to quit at\Gendiemas. The,delendant- 

tered accordingly and paid rent: the notice to quit ] 
Lady-day. It was objected, chat the notice to quit was 
ufficient; the bolding being nn L 
en ne quit ut nenn 

Tatil t 411090 v1 + 
Mes. Ch. J. ene eee e 
the ſtatute of Frauds, as to the duration of the eaſe,” it 
ſt nevertheleſs regulate the terms on which the tenancy 
bliſts in other xeſpeAs, as to the rent, the time of year 
jen the tenant is to quit, &c. 80 where a tenant holds 
er aſter the expiration. of his term, without haviag 
tered into any new oontract, he holds upon the former 
ms, Now in this caſe it was agreed, that'the-defentiant ; 
uld quit at Candlmas; and though the agresthent bs 


RAS 


; 


id as to the number of years for which the defendant 
to hold, if the leſſor chuſe to, determine the tenancy 2 
wh the NING of. We . e er a 


3 Ee 
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Doug. 21. 


_ F#endanÞt to redeem. There was no notice 0 quit; 
that though the written leaſe mould be bad, if thek 
is to be conſidered as tenant from year to year, the 

- tif muſt fajl in this action · The/queſtian; therefore, 


2 Ker YT, 


Taz caſe of a'mortgagee is, under ſome circum 
_ different: ws} for inſtance, à mortgagee may recon] 


made qſter the date of the mortgage, by the monyy 


rack dent. The mortgagee; had no notte of the | 


diſſeiſor, and wrong-doer. No eaſe has been cited 


out. I do not wonder ſoch a eaſe has not oecure 


sgor, and either redeem himſelf, or get a friend to 0 


_ 


THE LEGAU REMEDY 


ejectment, withoue giving any notice to quit, ag 


_ nant who claims under 2 leaſe from the mongy 
granted after the mortgage, without the. privity off 
montgatzee: which point was agieated za the ol 


Kercbh v. Hall.— Long MansT IU. This is an 6 
ment brought for a warebouſe in the city,” by a un 
againſt a leſſee, under a leafe in writing for ſeven it 


who” had continued in poſſeſſion. Tho leuſe was 


nor the leſſee any notice of the mortgage. The deſet 
offered to attorn to the mortgagee before the 4 
was brought. The plaintiff is willing to falfer th 


the court to decide, is, whether by the agreement u 
feed between mortgagors and mortgagees, which is] 
the latter ſhall receive intereſt, and the — 
ſeſſion, the mortgagee has given an implied a 
the mortgagor to let, from year to year, at ens: 
or whether he may not treat the defendant'as'a trel 


this queſtion has been agitated, much leſs decided. 1 
only caſe like the preſent is one which was tried be 
me but there the mortgagee was privy to tlie kan 
afterwards by a knavifſi trick, wanted to turn the u 


forte. Where the leaſe is not benefjcial, it is for the 
tereſt of the mortgagee to continue the tenant ; whil 
is, the tenant may put himſelf in the place of the 


** 23 a MTN. 


« idea that thi queſtion may de mote proper for a eo 

equity, goes upon 3 miſtake: it'empharically belongs | 

a court of law, in oppoſſtion to a court of quit for - 

cſſec, at a rack rent, is a'purchaſor for d valuable cw 

leration; and in every caſe between purchaſom for u 

able conſideration, a court of equity muſt follow, not 

i the law. On full conſideration w ar all of op,. 

at there is no inferenee of fraud or conſent again che 

ortgagee, to prevent him from conſidering the leſſes | 

rong · doer. If the mortgagee had encouraged dhe tent 

lay out money, he could not maintain this action Bit Comp. ur. 

te the queſtion turns upon the agtee ment betwevn the 

ortgagor and mortgagee.” When the mortgagot᷑ is left 

poſſeſſion, the true inference to be drawn ie, un agree 

ent that he ſhall poſſeſs the premiſes” at will, in he 

ricteſt ſenſe, and therefore no netice'is ever given him to 

nit; he is not even entitled to reap the crop, s 

r tenants at will are, bechuſe all is liable to the debt, 

payment of which, the mortgagee's title ceaſes.” The 

ortgagor has no power, expreſs or implied, to let leaſes, Doug · 279. 

ot ſubject to every circumſtance of the mortgage. n 

pplication, the mortgagor had ſuch a power, wo 

2 great extent; to leaſes where à ſine is taken on we 

val for lives. The tenant ſtands eee 

the mortgagor. The poſſeſſion of the mortgagor can 

ot be confidered as holding out a falfe appearance, bh” 

des not induce a belief, that there is no mortgage for 

te nature of the tranſaction is, that the mortgagor ſhall | 

tinge in poſſeſſion. | Whoever" wants to be ferhre, -: 11 

hen be takes a leaſe, ſhould enquire after and examine 

e title-deeds, In praftice indeed (eſpecially in the caſe 

f great eſtates) that is not often done, becauſe the tenant 

ies on the honour of his landlord; 'but-whenever one 

two innocent perſons muſt be 4 loſer, the rules, %. | 

W If one muſt _— 1 
he y 


See 4. Arn. he determine his will. As to the leflee's'tight es ra | 
TA crop, which he may have ſown. previous to the.deteny 
+ Egates,” nation of the will of the mortgagee, that point FR 


r- 28; Eheicl v. Way, it ſets to have been determined, thatt 


— 


THE LEGAL REMEDY. 


be Who has pot uſed due diligence in looking-inta 
title It was ſaid at the bar, that if the plaintiff, in a 

Mk this, can recover, he will aiſo be entitled tu the 
Frofits; from the tenant, in an action of treſpaſs ;- wii 
would be 4 manifeſt injuſtice, as the tenant would 
Pay. the tent twice. I give na opinion on that point 
there may be a diſtinction; for the :mortgagor may 
conſidered as-teeciving che rents in order to pay they 
tereſt, hy an implied authority from the mortgagee, 


ariſe in this caſe, the ejectment being for à warehe 
but however that may be, it could be no bar to 
mortgage recovering in ejectment. It would only g 
the leſſee a right of ingreſs and egreſs to take the ci 
as to which, with regard to tenant; —— text 
Littleton is clear. We are OW Mat mat 
Wanne 1118 3308 
* Tur like dofrine might. A es 
Pprevail.in the caſe of a truſtee ; for, from the authority 


irufiee of a term for the benefit of creditors, (not baying 
- tige of an agreement for a leaſe, made previeus io the gra 
the term), may maintain an 2 againſt the ter 
5 in ao zie, ander! the agreement. 


* . #2 | 
will n i 944} 8 ain Int *. n 


kad ſarvo:time; hy courts of N San 
garded the 1ntereſts of a mortgagee, : arid proceeded fo 
as to permit. him to recover by tjectment, provided 
had-given notice-to- the tenant that he did not mean 
diſturb his poſſeſion, but only required the rent to l 
paid him, and not to the mortgagor. Lon Mar 
FIELD, therefore, approved of what had been ſe 7 


* 


4 
$44% 


0 - # 
; * Ar. 
— = : * 
, * „ 


Sy" rer. „ fog - 


* dies Ms. Joxrres Maas, on the Oxford Ateite 1. 
confirmed we the court of King's: bench, vis. 
to fuſe i lecke, vndet a Teaſe" made” privy” to the Whalley, ' 
vage, to avail himſelf of the leaſe,” on an 2 a. ; 
t by the mortgagee; provided the mortgagee had, Hawiins, 

i OR of the a&on, given the e 
ice that he did not intend to durh him out of poſ- 
zon. In the © Introduction to the Law relative to 

rials at Niff Prius,” a book of great celebrity in the Bull. Ni. Pri. 
feffion, the caſe alluded" to is ſtated with more e- 5. "ON 
There it is faid—* a mortgagee need not give 
tice to a tenant to quit, before bringing his eject- 
ment, if he mean only to get into the receipt of the 
ents and profits of the eſtate, though the mortgage 
de made ſubſequent to the tenant's leaſe. But in fuch 
aſe he ſhall not be ſuffered to turn the tenant out of 
poſſeſſion by the execution. In the preſent caſe, the 
eaſe was only from year to year, and, with reſpect to 
he laſt year, might be confidered as a leaſe '/ubſequent - 
o the mortgage: but the court held it would have 
een the ſame, if the leaſe were for a long term,” 


aovon this do@rine, after many years acquieſcence,” | 
8 deliberately confirmed by the caſe of Briffowe v. 1. T. Rep. 751. 
fte, yet it has ſinee been much ſhaken, if not altogether 2470, 

loded, by the decifion on the caſe" of Hodſden v. Staple. Ante, 15s 

„and of courſe ſhew'a right to the poſſeſſion; it 
uld ſeem, therefore, that a mortgagee would not 9 WW. 
permitted to recover in ejectment againſt a lefſte, ; 
ugh he mean not to turn him out of poſſeſſion, but 
ly to intitle himſelf to the receipt of the rents and 
ts), whoſe leaſe was granted previews to the mortgage. 
, | r e 


1 : ay | ” k 
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e plaintiff muſt recover on the ſtrength of his on — ws 


. 


ua Eta in rs er r 
8 Ir, however, there be tenant from year W d 8 10 
the landlord mortgages the premiſes While the 1. int h 


. Lubſiſts, 1 ſhould. think, under the authority of 
ye Hin Wright, that if mortgagee, wiſhes to obtain the 
ſeſſion, and of courſe to exict the tenant, he 'canpet 


Kally obtain poſſeſſion, without previoully/;giving u be 


tenant half a year's notice to quit, Whilſt he is en. 

to the original landlord, he clearly is intitled to that noj defe 
|  beſore the end of à year, to quit, and cannot be tut 
out without it; he would therefore; I preſume, be ini lun 


to the ſame notice from a mortgagee, before he can refe 
evicted ; ; inaſmuch as he, muſt alſo claim under the ute 
_ ginal landlord, and cannot therefore, as to ſuch ten ch 
be in a better ſituation. than hunters yer ould 
ſtands exactly in his place; with this difference, that l 
right to the poſſeſſion is ann to that obe emu W. 


"Evan an 8 ole Wars cies * reve 

af an eſtate, previouſly demiſed from year to years c: 

eject the tenant, without giving him the eee whit 

3. T.Rep. 161. the original leſſor muſt have done; for the tenant is noti⸗ 
leſs intitled to it, when the land comes to the reverſione pre 
merely becauſe he is ſo; the tenant muſt, in apo js ill 
in the on: fituation, in, which he 4 ann 


"On 2a motion for a now wink ha a 

Maithezcs v. texms of the notice to quit; the notice being Ide 

naten, « you to quit the poſſeſſion, at Lady-day next, of W 

And fee e ox, I ſhall inſiſt upon double rent for the ſame g 

Rep. sn. Lon MANSFIELD. hat the landlord may give © 
tenaat the alternative is clear; but the queſtion is, 

is the meaning of this notice? If it had really contai 

the option of a new agreement, and had ſaid; for inſtancy 

« or elſe that you agree to pay double rent) the ejeQui" 

could not have been ſupported; but here the my 
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int has been ſettled ſeveral years ago; but if it be hw]. 


al way of enforcing the notice, and ſhewjng the tenant 


wence, if he hold over. The tenant may keep him out 
defending an ejectment, and by chicane, for ſeveral. 


e landlord will inſiſt on the penalty. It. clearly means 
refer to the ſtatute, although the penalty given by tha 
tute is not double rent, but double the yearly. value, 


ould be no peonleyiont the een ar ſome n 


Warn the notice to quit is is in e it is in K 


ed either upon the tenant perſonally, or delivered 

on the premiſes demiſed; neither, howeyer, are abſo- 

ttely neceſſary ; for, if the ſervice be on a ſervant of the 
5 


miles, and the contents explained, it may be good. It, 


ill operate, conclufively, unleſs the ſervant be. produced: 
prove that it was not communicated to the tenant. 


d that the notice had been ſerved on the defendant's ** 
ot x bs houſe, which was not fituated upon the. 

d premiſes, and the contents explained to her at 
ſe time: bat there was no evidence that it ever came ta 


eee pw it was wt ver 
a not ſußeiet. * a 


71 


W eee of ſervice. on the. 
7 1 byes Ms 


« not mean to ofen a new/bargain. I. think this very, | 


ave no doubt. The additionah words only prove the: 
dlord's anxiety to get into poſſeſſion,. It is an empha- 


at be is in earneſt, hy informiiig him of the legal con- 


ums; but the notice inforins him, that in ſuch caſe 


nich is more ſavourable to landlords ; for double rent 


4 Ta» 


nant at his dwelling-houſe, though not on the demiſed 


preſumptive | evidence that the maſter recti ved it; and 


be defendant's hands, except as above. As this notice 


Lo ann neo Thiy is is fo PARA 2 * — 


ach was the determination in Griffiths v. MAarſb. It. * «ab 


2. 


| Gary in all caſes. This notice was delivered to the tenant 


ru rr Ab 


| with, 1 ds not know that it is confined'to' Tervice tn K 

on the premiſes. 1 believe if it be ſerved on her in 
Houle,” it is ſufficient.” But in every caſe of a ſervice! 
notice, leaving it at the dwelling - honſe of the party, h 
always been deemed” ſufficient. 'So wherever the I. 
lature has enacted, that before a party Gall de affect 
ahy act, notice ſhall be given to him, leaving that nol 
at his houſe is ſufficient. -'So alſo in the cafe of an att 
ney's bill, or notice of à declaration being filed. 
indeed, in ſome inſtances of proceſs, leaving it at U 
houſe is ſuffcient; as 2 ſubpena out of the court of clan 
cery, or à que minus out of the exchequer. In genen 
the difference is between proceſs to bring the party in 

contempt, and a notice of this kind; the former of whic 
rend 1 be eee ſerved. | 


| 
| 


. * 1 * | 1 


enen J. e a perſonal ſervice is not 


ſervant at the dwelling-houſe of the tenant, and its e 
tents explained at the time; and that ſervant, 
was in the power of the defendant, was not called to pro 
hat ſhe did not communicate the notice to her 'maſls 
This was ample evidence, on which the] Jury + would 
amen the notice reached 1 tenant.” 


Ap if the akin be 1 Ge terms, enn A 
to Michaelmas, and the notree be to quit on eta | 
pirol evidence may be received to prove, that by the cult 
of tis country, that day is the known expiration of theye 
As in the cafe of the Mayor, c. of Canterbury v. 
the tenancy was from Michacinias to Micharlmas, and iu 

notice was given on the 4th of March 2593, to quit on ui 
| 1Cth of October following. It was objected that the nod 
was inſufficient, inaſmuch as it ought to have bren b 
have quitted either on Aichacas generullyy r 09 
aqth of September; to which it was 9 wo 


F 


K* 


in ern 1 . ä 


iſtom 4 Ke, ſuch. a general tendhey | 
,mmenced and expired at Old Michdeinios-day, namely, 
ie 10th of October ee pee eee 2 
I F ˙⸗ ⸗˙•˙* PRIREE r t 

| 1 eee opt 10 ae 
. n not 
dund to ſtate his objeQion-tÞ it, at the time when it-is 


rved, but may reſetue his objedtidn, and infiſt upon it 


rved with notice to quit at iqſummer:; but, 1 
ceived it, made no objeRion that it required him to 

vit at that period, but merely ſaid. T.pay ah | 
already, and its hard to uſe me thus. Tho deſendant's 
dunſel preſſed for a nonſuit, on the ground that the notice 

ould have been to quit at Michacimas ; to which it was 
iſnered, that the defendant had waived: the objection 
hen he received the notice, and ought not to be per- 
tted to turn round the leſſor of the plaimtiſff on ſuch an 
jetion. A verdict was taten for the plaimtiff, with 
erty to the defendant to move to ſet it aſide, and 
iter a nonſuit, in caſe the court ſhould be of opinion 
at the defendant was not precluded from making the 
jeftion. On the motion being made, the court Were 

opinion that the deſendant had not waived the objection; 
id therefore made the rule abſolute. | BUI LEA, J. added, 
ether the defendant had or had not afſented to be con - 
lered as holding from Adidſummer, would have hen a 
teſtion of fact for the jury, if there had been any ei- 
ace on that point; but, ſo far from there being any 


notice, his anſwer ee e e 
er eu 


1 N. e eee WN 


r wach ee, 


5 „Au * & 80 . 4 + 


0 , * _ 1 & > k A 
42 . y — „ Faw hy k 


the trial of the dauſe. In Green v. Cofors, indy 4 Tm Rep. 
t the defendant held from Michaelmas, and that he was * 


idence of ſuch an aſſent at the time when he received *. 


[0.4 4 va 4 
0 Kats be} oh * n 
A; db ? * * 
* 46,4 
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8 cireuniſtances ſiated, notice tl 

RS 1 from the landlord to the tenant, and though frad 

= we ufpal prudent practice, (a practios founded in god 

. ſenſe, and which renders evidence certaing and corel 

—_— that notice is in toriting, yet I know not of any author 

which: requires that-precaution. It may, I preſume, 

given by parel; and neceſſity, under ſome circumſtance 

may juſtify ſuclt a notice: nothing however but g 

+7 - -_ ceffity;/' can juſtify a deviation from the uſual 'prodi 

That it may be given by parol is, in a great meaſure, if ol 

= altogether, authorized by the caſe of 22 g 
1. Black, 533. which though not directly in point, is yet an analog 

authority ; deciding that a paroi notice to quit, bya 

under a parol demiſe, is good within 11. G. 2. and 1 

ſubject him to double rent, fox not quitting in purſum 

of it. The reaſon, that landlords: can uſually writ 

and tenants cannot, does not merit a moment's couſy 

deration. Whether notice were given or. not, muſt be ii 

- material fact between the. parties; and whether given 

| writing or by parol {provided it was given, and be ſi⸗ 

5 Janiiatly proved), cannot make 1 ane in i 

x | cauſe 10 33. ae ene E Ae n 


* 2 5 n 
5 - wv 4 


prey 8 Ri al Set irt: 4 
„on this-bead, more than: 1 ferbaps, 1 Ne 
| fiated. ; be it however remembered, that if the poſſeſſa 
Cowp. 622. of the tenant be ee, no notice 26: Mita n a 
«oo eben- R 1004 e © 46 ahartr | 
- As tenant Acorn e * 
a 0 of courſe be determined before the day of t 
| demiſe laid in the declaration, or the plaintiff cannot i 
J. T. Rep. 680. (or. Ag for inſtance} in Gellaway: vi Herbert, it 
agreed between the plaintiff and defendant, chat the d 
fendant ſhould hold the farm from Michaelmas 1791, 
Pour, eight, or twelve years, at a rent of 981. per a 
No memGrandum in writing was made, nor any leaſe en 


2 * 


1 err 1 bac 


a D avs nt: as; 

ugh poſſeſſion was not demarided- till the ch of cht 

nth, when it was refuſed. Some repairs were done by _— 

ne of the agreement, a ſem days after N 

made. The jury found a verdict ſor the deſendant. 

ie plaintiff however had leave to move to enter a ver-. | 

> for him, if the court ſhould be of opinion, that we. 

ment did not, under the circumſtances, intitle the de- 2, 

dant to hold the poſſeſſion againſt this ejectment. A 

having been obtained for the purpoſe, it was-oppo 

two grounds. Firſt, that the defendant had an e * -- 
title, having made repairs under the agreement. 8e- 

dly,” chat he had a right to retain poſſeſfion.) t61/ a 

ſubſequent to the demiſe : for. if the defendant was to | 

onſidered merely as tenant at will to the leſſor, the f 

er could not determine bis will in the middle of à T. Jones, g. 

ner. That by the ſtatute of Frauds, all leaſes of land .. 9 

rel, have the effect of leaſes: or eſtates at-will only: , IS ; 

defendant then was tenant at will, conſequently could c- 3. f. 1. 

be a treſpaſſer till the will was determined. Here the r. T. Rep. 378, 

of the leſſor was not determined till the gth of O- 

r, and yet the day of the demiſe was laid on the ꝝſt of 

month; the plaintiff. therefore could not recover. 

D KENVo H. The ſtatute of Frauds ſays, that ſuch. 

reement ſhall only have the effect of creating a te - 

at will. Now à tenant at will is not a treſpaſſer. 

n eee was not determined until after the dax 

te demiſe in the declaration; unn r | 

unnatreorere=Raie dichangod, e. 

. 

or nine years, it is a leaſe for nine years, determinablis 

0 end of the firſt three; or fix years, on giving reaſon - nf 

Py Oe Pee dren nia... "rpg 7 
"TY | * | Le FO (apt "ag Tot, 


Is r $0. 


* 


3. T Rep. 162. $644 tenant hold under an agreement for 2 


and ſee 
bs T. Rep. 
29. 


E ptemiſes to himſelf, when he fhould come of age, the 
muſt not only make his election tuirhin a" reaſonable i 
"after he comes of age ; but if he delay it to an un reist 


> oje&-the"tenanr, though afterwards he give him hal 
T. Rep 436. 


lowing agreement with the defendant. „ March 


or a tenant agreeable to me: à chauſe tb be thier 
che leaſe to give my ſon a power to fake the houſe 
dee kimſelf, when he comes of age.“ In the mond 
' March 1786, the ori attained the age of fetity-onequl 


for the plaintiff, ſubjef to the opinion of the cu 
Per Conran, The only material queſtion ia, wit 
che ſon ſignified! his intention of refiding in the l 


* 9 
1 „ 


for the liſe of the leſſor, and that a clauſe be mn 


« guineas, he paying taxes; the above agreement to 0 


bore be made his cleftion. ' We do not meat 1 ky. 
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whereby it is ſtipulated, that the agreement Thill-corti 


the leaſe, "giving to tlie ſon of the leſſur power to ta 


able time, he cannot avoid the contract, nor of 0 
year's notice to quit. Such was the cuſe of Bramfal 
Smith. The plaintiff, Mary Bromfield, being intitled 
an eſtate for life in the premiſes, entered iuto the f 


« 1778, Agreed with Mr. Leaper Smith; to let my hal 
in the Wardwick, Derby, at the yearly tent of thi 


« 'tinne during my life, ſuppoſing it occupied by him 


and by letter, dated 24 March 1189} addreſſed to 
mother, "requeſted her to give the defendant notice, 
the enſuing Lady-day, to quit the houſe at Michas | 
lowing, he'wiſhing'to refide there himſelf. In! 
of which” requeſt, on 16th- March 179 che fn 
Mary Bromfield, gave the defendant” notice to wil 
Michichmas';'ſtating'alfo, that her ſon; being of ige, 
fignified his deſire to take the houſe : A verdict v 


within a reaſonable time after he came" of ige? Wit 
of opinion that he did not; for it was nearly a yet 


CAFE 


: 


+BY. er 2 


mainly he ſnould have done fo in à teaſpnable time; 
\crwiſe one party would be at liberty to avoid the agree 
nt at any time, while the other would bo hound by-its 


within a week or a fortnight, that would he reaſonable. 
ithout drawing the preciſe line, what ſhall be 3 rear 
able time, it is enough to ſay, * the PORES "OG 
e was not * in reaſonable das. 

And to wines Waste e is 9 2 A 10 
principle, that the plaintiff can recover only on the 
ngth of his own title, it remains but to add, that if a. 
e be void in its commencement, or become ſo hy any 
blequent a& of the leſſor, the leſſee cannot maintain an 
ment, even againſt a mere ſtranger, who enters without 


7 houſe, &c. by leaſe from the rector for twenty- 
years, dated 27th March 1786. In July follow 


fon under an ejectment brought by the laſſor and 


ut abſence above ſourſcore days in one year z but that 


2 year be not too much, why not a year and an half? 


rector, that the leſſor of the plaintiff ſhould have the ; 
ſeſſion, At Lady-day 1789, he received poſſeſſion. from 


Jai tenant ; and in Auguſt 1785 paid the rent up to Lady- 

ss. On 17th March 1788, the defendant entered 

i, tout any colour of title. There were two demiſes in 
c(ccclaration; one on 6th. April 1587, the other 19th . 


ch 1783. On the trial, the defendant relied on 
Elis. c. 20. f. 1. which enaQts, that na leaſe of any. 
enefice, & c. or any part thereof, not being impro- 
priated, ſhall endure any longer than while the leſſor 
be ordinarily reſident and ſerving. the cure, with - 


721 4 ; 5 


, the former tenant, the rector, and the leflar. of the: 
intiff, had come to an agreement, on iſſuing a writ of 


ns bound 10 ele he day after he came of age; but 4h 


ju whatever. In Criſp v. Barber, the leſſor claimed a rar nn 
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| „ ee wy b a Ude ah bes 0 
5 '« ceaſe and be void. The rector, in the preſent al 
3 was wholly reſident in another place: A verdict 
found for the defendant, with leave:to move to («hf 

afide—THE Cova r declared, they were ſorry that ſu 

| II 129. a poſſeſſion as that of the defendant, ſhould find a ſhid 
from an act of parliament, the policy of which, what 

it was at the time when it paſſed, might no at leaf 

much doubted. According to the maxim, wha : 

ceſſare tacitum, the lefſor's title under the leaſe, excluins, 

. the ſuggeſtion of a ſubſequent demiſe. Even that voi it: 
be equally void ; ſince the act of parliament would a 

a parol demiſe, as much as one by deed. Theref 

though the defendant ra ht op and à wrong - doe 

wa / rap} could PRA? o 


Doug. 3. * Vn a leaſe wats, nl a as cannot H 
8 ace ſet up, either by his acceptance. of rent, or'ſufferingt 52 
tenant to make A er; * * ARS veſt 


; fon. N49 . | 4 au 


. eſtates, as to als right ani, wiv ce 
troſpective relation from the time of admittance to that 
ſurrender ; and that againſt all perſons, except the lord 
the ſurrenderee therefore may recover in ejectment again 

the ſutrenderor, on a demiſe laid between the times 
ſurrender and admittance. Which points were d 

1. T. Rep. Goo. mined in the cafe of I bollams v. Clapham vin —_ 
| delivered the opinion of the court. The demiſe was N 
in April 1786. The plaintiff proved His admittance dl 

the 26th July 1786, on a ſurrender by the defendant, 

way of mortgage, made before April 1986; fo that the® 

miſe laid was before admittance.” The judge, on the n 

being of opinion, that the title of a copyholder was ik 
complete, ſo as to maintain an ejectment, before alm 

| | tant 


ee, 2 nönſuſtec e plaintif. On a motion to bet abe 
nonſuit, it was argued for the defendant, that a fur” 
nderce cannot maintain tteſpaſe till admittance; "for 
dich was cited Crs; EIL. 349. But we think that the 
Arine laid down in that caſe will not govern the preſents | 
vr treſpaſs is a poſſeſſory action, and the caſe rere put 
of a furrenderee. who never was in poſſeſſion”; "fo the de- 
ination in that caſe may be true. But ejectmeft is 


ns, but the lord, the title of the ſurrenderee, after ad. 
ittance, is perfect, at from the time of” the ſurrender,” n 
U relate back to it. If there had been no adimittance 
before the trial; it might have raiſed a greater doubt: 
ough eyen then, in the preſent caſe, we do not think it 
uld have barred the plaintiff's right to recover, for rea- 
ns which I ſhall ſtate hereafter. But here there was an 
mittance before trial, and that ſhall, by relation, operate 
, as to give the plaintiff a complete title from the time of 
ſurrender; for the admittance is only eircumſtance 
quired by law, merely for the ſake of the lord. In 


rds ejected, he ſhall have an ejefione firme, without any 


ough there it might be as well urged, that the leffor's 
was a part of his, and not complete without admit-- 


a57 "ce. But if there could have been any doubt, as be- 


een the preſent leſſor of the plaintiff and à ſtranger, 
think that, conſidering tlie relation between the former 
d the preſent defendant, that doubt is removed: for this 
dwent is brought ogainf} the ſurrenderor himſelf by the 


ardham is there cited ; which was, where hy teſtator 


11 rern e. = S, | 


Aitious action for the trial of title. As againſt All per- 


Imittance of his leſſor, or preſentment that he is heir; 


renderee : for the ſurrenderor is conſidered a8 à truſſee 
the ſurrenderee; 9. Mod. 75. The caſe of Davy ve 


1 N bad 


„%%% v. Eves, it was holden, that if cuſtomary land 1. Leon. 100. 
eat cend to the younger ſon by cuſtom, and he enter ang 
that aſe it to another, who takes the profits, and is after-- 


Cowp. 600. 


: W the purchaſe af a copyhold, and, puri 


mittance; it was decreed that the copyhold lands ſhi 


| liberality, and will never FI Arps, We Ry 


| aps ts by een ds new eee 7 


| 2 he can never be permitted to diſpute he tit 


than a mortgagor can diſpute. the title of huis 1 


* > * 
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F » "" 
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to that e ee eee 
his uſe :, then he deviſed all his lands, and died before | 


; becauſe the teſtator had a title, in equity, to tech 
them, and the vendor ftood ſeiſed for bin till legala 
veyance could be made. If thentheſurrendexor 18 only a p 

ed in the light of a truſtee for the ſurrenderee, u | 
ever might have been the caſe. formerly, in theſe pt 
courts have confidered this ſpegies of action with gre 


objection againſt the plaintiff's recovering poſſeſſon 
that property which he only holds in his right, and iy 
his benefit. Therefore, on the whole, we think that ii 


ai his. is 2 Salton dien to W 8 
eon, if a man has made a ſolemn deed, n af 
another, ſhall enjoy the premiſes, and likewiſe for fi 


of the party to whom he bas ſo undertaken; no mc 


. m 
4d in en een /ofidexds; de de 40 den m 
founded in law, reaſon, and common ſenſe: in ſhort, er 
are to gperate according to the intention of the par; pl 
if by law they may; and if they cannot operate in tr 
rm, nl oper in that which will lun n 
beinen ee e (bt 


- - p 
1 . 5 1 1 « 4% $ 
#3 ; R 7 6 & 3 
A th 4 4 Ra 7 { 45 — e 4 a 


eee oe ae ones a 
[> r T nee eee 


ut 0 what things tt wil 1 men ed 
— bo vs "(POO 6&1 ks abu Eta ' 


Ir bas been before LPS PR 3 1 
tion, only damages, not the poſſeſſion, were recovered; s 
vt, az terms for years increaſed to a gent length, ank 
ere, by ſuch means, put out af the power of the. frre 
older ; added to the advantage Which they had o⁰§́ ©. A» 
te freehold itſelf (in not being ſubject to the * woe 
hich were impoſed) upon it) ; it-beeame abfolately;ne 3 
ſary to concede the writ of er eb | 

rder to recover the: poſſeſſion! ĩtſeif. When the poſſeſ· ' 

on therefore was to be recoveted, it became neceſſary to 
pnfine it to ſuch things as the ſheriff might, with cer- ” 
inty, have recourſe. to, after judgment, to deliver poſ-+ 

ton of. This: at leaſt, was [neceſſary formerly but 

the law, like every other ſcience, has long bern in 4 

ogreſſiye ſtate of improvement, the principle alluded io 

| s for ſome time been read. A learned judge (Cu) re | © 7 
rted to have ſaid, that '* he never could underſtand tho | 
manner of reaſoning, ſa oſtem urged, that the deſeriptim 
muſt neceſſarily be ſo ceriain, that the ſheriff might be 

exactly able to know, without any information from the + 

{ plaintiff, of what to give poſſeſhom: which was not 

true; for ſuch preciſion was [not neceſſary in an.czeft- 

ment. Even i in early times, and almoſt immediately 

fier the formation of the action, the courts did not con- 

ine it to the rules in the Regiſter, which govern the 

ecipe; but allowed it to be brought for ſome things 
eee reudat. 


, 


Tas an ejeftment was ſuſtained for an orchid; FE 5. El. 854. 
auſe it is a word of certain fignification ; though: in a nr 


(a) Mr. Juſtice Wilmot, 1. Burr. 630, 
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Præcipe it muſt be demanded by the nameof a garden; 


| being well enough underſtood, the uy ty 
eee deliver i it in bxecation, Ss To 


1. 
Sty. 21 * 


. Cro. Jac. 454. Or 3 is TY ih in ibs hs: 1 ou 
. to be demanded-by- the name of a meſſuage. The ech 
ment is an action of treſpaſs in its nature, and treſpaſs ha 
uniformly been maintained, for breaking or entering 

_ . hoſe." Beſides, the import of the word dau is well und 
derſtood in the law; for inſtance, in an Aion of wel 
whe ny be recovered, a POO: er 


e | $6, nd for th ame ces k- use. 


* 


Leon. 210. Weg of 2 1 in Sd aid a houſe, k. Ire 
E900 been held good; there being eertainty enough to dich 
15 the ſheriff in the execution. In that caſe it was ſaid, 4 
eje&ment de und roomd, had been adjudged good. un | 

Sera. 695. even been held 0 en for ee of a houk i 
5 2 * nme 5 inet 


Noy 109 Bor an RI WE for a 1 poked dais tg 
du bad; for though the word be well underſtood in com- 
mon-parlance, yet. becauſe any chamber in a houſe may! 

be applied to that uſe, the ſheriff hath not certainty] 

enough to direct him in the execution; and the kitchen Du 

max be 1 . ne . execution—- 


11. Ce- 5 in lies not n becauſe eee 
5 Roll. Kep. extent; nor will ir aid the declaration, it is ſaid, thou 
3. Salk. 254. the cloſe be called by a particular name; becauſe that 
alſo leaves the extent of it ſo uncertain, that the ſhetiff 
cannot tell what quantity of land to deliver in execution. 
Owen 13, For the ſame reaion, it lies not of a iE of Land. 
Nes 


ar ere ck „„ 


Non » bor dhe third. arg of a cloſe; or the fourth . wr 
meadow, without _ forth the n contents; | 
eren 1 45 F Fg ORs yr * 17 50 882 ; greed: 2 

Te WIS 7 F767 . ern e , 
a 8 of - acres: thoulds be expreſſed vic Loy: te. £ 
rtainty ; and therefore it is. ſaid that an ejett ment ſor 
rty acres of land, by -eflimation, was not good, And oro. Car. 474+ 
ough the number of acres cointained/ in the oloſey or 57% . + 
iece of land, ſhould be mentioned in the declaration, 
nd be ſet forth as belonging to a meſſuage for Which the 
jectment is alſo brought, yet even bat was hold tod gene- 
; becauſe the nature and quality of the land w- 
ereby left uncertain, ſo that the ſhexiff ſtill muſt be at a 
ps what to deliver ee ay i Wee meadow;. pal- 
Poo td IE 6 n OLAST TY 

5 {04 e e e 

Bor for a e called. 5 ee three acres of Cro. aer 
id, was held to be well enough; becauſe not only e 0. 
antity of land was mentioned, but the quality legally 
nderſtood ; the word terra, in i, ATE 8 3499 
So for two l called Highei ad Bae; Guluiel, Was Cro. Jae. 43 
ld fufficient, without expreſſing the number of acres in 
1. This, however (whether right or wrong), is in- 
nfiſtent with other decifions on the ſame point; inaſ- 
auch as it has been adjudged that an ejectment for tive Oro. Cat. $73». 
loſes, called Long Furlong, containing ten acres of arable ** 1 8 — 
I was bad; becauſe as it did not- ſpecify, how Carth 204. . 
any acres there were of each, the ſheriff r bad no e 8 15 
nn bk by; eee Aar 
Bor for a certain i called obs e in . is well 3. Lev. 6 
rough ; becauſe the place belonging to à church called =, | 
veſtry, is perfectly known; the thing demanded, there-  - A 
oe, is ſufficiently deſcribed, to have execution of. 
Fon . 


2 


Barnes 4t0. than the word meſſuage; conſequently, it is uncem 
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| Sefer, Fon eben en ebenes i is 00 Andern; th 
8 Jace 233 - ward: tenement being of a more extenſive. Ggnificati 


8 > . what 1 is demanded by the ejectment. For the ſawe reds 


3. Mod. 238. bon it has been held b 
ee | * 


3. Wut. 3. Ix the laſt 3 uind (b bi. | Zine 
HR court, with great reluctance, arreſted'the judgment, The 
- plaintiff declared/of one meſſuage or tenement. Verdi 

for the plaintiff. Motion in arreſt of judgment, becau 

an ejetiment will not lie of a tenement; and meſſuage ij 
ſttenement is ſo uncertain, that the ſheriff cannot tell d 
. what he is to give poſſeſſion: for a tenement may be of a 
| advowſon, ' houſe, or land of any kind. WII uor, Ch.] 
There was a late caſe in B. R. in which the declaration 
Was of a-meſſuage AND tenement, and that court gays le 
to ſtrike out the words © and tenement,” and to proceed} 
for the meſſuage. I think a meſſuage er tenement, in 
common parlance, means a meſſuage; and at this time o 
day, no mortal imagines that a tenement means anything 
but a dwelling-houſe; for by long uſe it has acquired unt 
definite ſignification.  Hefnante curid, a rule was granted 

to thew cauſe. . The court ſeemed. inclined to get over the! 

| objection if poſſible, and took time to conſider; but &' 
length, thinking themſelves bound by the cales cited, 
= arreſted the judgment. With every deference to that d- 
Corp. 352. Cifan, the reaſon on which the objection was foundch 
5 ought not, at preſent, to prevail; inaſmuch as the ſheriff 
now delivers poſſeſſion of the premiſes recovered, | acgord 

a ing to the ken of the plaintiff en 


—— 


bo 


2 Term Rep. Arres yerdict, an ee for» a me 
* ment, has been held gogd. | 


** 1er Tf. „ 


$, for a meſſuage or tenement, baiurn THE BLACK 2 * 
Wan, is good; for the addition reduces it to U For my 
n of a erg non og e, : 

af (bot: 5 £ wet? AN 8 N A, 
So, Mee bop in H. is good ; CO TY 173. 
oth fgnify the ſame forge; ina Borough." 5 F og oph. 203. 
So, for a ons e beben 108 
nen eee nh . NA 


4 = " * * 
57% H * 90 


Ax ejectment 8d nt lie, while the proectings Were'Cro.Car. £55. 
in Latin, de repiſiterts'; bocnuſe af fgnfftes a voider or g * 
upboard, as well às à warchouſe; it was therefore un- | 
ertain what was demanded: but if . Anglied a Wate- | 
houſe,” had been en we chat would have deere * do ol as! 
tat partir thing." - wenn 
_ e Fe . TY 

Tux caſes before ned to de Monz ofanaicientdue, | 
nd were decided upon the principle that the action muſt 
be confined to fuch things as the ſheriff; alter JUdnbetts, 
night with certainty have recourſe” to, and fully delver 
poſſeſſion of: it being originally the defgm of the Taw; Ic L. 4. Raym, 
this action, to have te thing demandecd ſo partieulatg re. 
ſpecified, that the ſheriff might with certaintà Throw, be 
to give poſſefſion of, if the plaintiff hould tecwer! for 
the judgment (being in order to execution} woult be na- 
tory, if execution could hot be had 6f the thirig peel 
ally demanded. At ruis BAV, however; the Pfüetiee , Burr. 629. 
b otherwiſe, The thetiff now delivers poffemon, a 
ding to the direction of the plaintiff, he thereim den dt 
bs peril, "The plaintiff himſelf muſt . rw HE" 
ſheriff that whieh under the writ he is to detiVer po 
of; and is to take poſſeffion, at his peril, only of what he 


ks title to 7” Lei de hetakbs Wore un doe Wir kes eben e JT 
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and growed- title-to, the daun will ina denen ma 
ee 38 in 1 | 

& I fig FIR. 25 20 4 ia 5 Fee 

Tas courts Pn long e the rules which 

govern the præcipe; and allow many things to be rech 

vered in this action, which cannot be demanded in tu 

writ. Indeed it has repeatedly been determined thy 

ſuch preciſe certainty is got requiſite 1 in ejectment, as int 

precip quid reddat ; in which it is neceſſary: to deſeriby 

the lands demanded once, at leaſt, with certainty and pre 

cifion; that the deſendant may know what he is to d 

fend. Even in that proceeding, whenever the term uſe; 

either in reſpect to quantity or quality, was ſufficiently 

certain and notorious to anſwer that purpoſe, it was good 

:. Rol. Rep. though not particularly named in the Regiſter. - Of las 

265. - _ years many things have been improved by art, ; which 

" having acquired new appellations, are now not only pers 

ſectly underſtood by the law, but familiar to common 

underſtanding, though not to be found in the ancient 

law- books. Words and names are arbitrary: and a 

men contracted by ſuch nem appellations it was but 

reaſonable to permit the remedy to ſollona the nature a 

the contract. Indeed, whilſt ejectments were compare 

1. Burr. 629. to real actions, and arguments were drawn by analogy 

1 from them, they were, of courſe, fettered: and this way 

very much the caſe, till after the reign of James the 

flirſt. But of later times, an gjectment has been conſideri 

with more latitude and greater liberality; as a fiQtitiou 

action to try titles with more caſe and diſpateh, and with! 

leſs expence to the parties. Even formerly an ejectment 

5 would lie for an hop- yard. So for alder carr ja pto- 

vincial term well known in Norfolk, where it. fignific'Þ 

land covered with alders: In 4orkforre it is common m 

bring ejeaments for cattle-gates; -agtecable to which, it 

* been held that an e will lie for a beaſt - gate⸗ 

5 a term 


a — 


- 


ay: l 5 bag. "i 


term uſed in a to denote. land. and/.common fox arte. A 
e beaſt. A cattle-gate is a diſtin thing from a, right,” — 6 
common; it paſſes by leaſe and releaſe; cannot be de- 
ed, but according to the ſtatute of Fraude and hass 
n decided to be à tenemeat, within 13. & enn. 
12, nemme, Het ts n. 


ee hy * nies? not . this ation Dyer t. 14 b. 

far as they went in the aſſiae; becauſe there the 'recog- | 

tors, having a view of the thing demanded, had a more 

rtain knowledge of it than can be given in ejectment; 

i therefore it w held that an ejectment would not - 

4: crofto, though an aſſize would. This is but a furt 30. bat 

ie reaſon for the decifion ; and would not at preſent '** 87e %. 

ail; for according to poſitive law and modern pratice, ge. 6&5: 

ie might (on motion in the uſual manner) be had * 

locus in quo, in ejectment, as well as in the eee 

ize, or any other action. But where an ejeAment-was 1H 

ught for a eroſt and an aere of meadow the plaintiff 

d a verdict, and a ſpecial judgment for his atre of -mea- 

v releaſing-the- coſt and damages for all; for he Was 

wed his coſts, becauſe by the judgment he had a juſt 

uſe of ſuit agaijnſt the defendant, ., 5 might, however, : 

for a croſy called Blackacre.\ tte tr: bake e REN 1. Lev. $8. 
n 

Fox twenty acres jampnerim 1 WT ai Was eld to 1. Mod. go. 

well enongh; becauſe both were lands of the me e. —_ 2 8 

re, viz. heath, on which gorſe and furze grow he | 

nh, eee the BI i 

thcation in la. . n ee 


f. 15 253. 


17 $3.7 f TL. 


din 1 times it heck been held 3 it il ie * 2 | 
fy acres of furze and heath, and fifty acres of moor 5 
| marſh. . Yet heretofore an ejectment for one hundred, Haedr. 37. 
u of waſte, or pro een montts,. Was * tbe, f. Rol 1. Rep. 
bad 196, 189. 


= 


3 . | {oa al ente 


2 had E becauſe both waſte and 
Vain ne e forts of bod... Is 


| cio. Car. $1 512. Bur it lies for'oke PW ae e in Ire 
where that word hath but one ſignification, and compel 
Stra. 1. bends only one fort of land. And it has bert fince de 
minedl chat an ejectment will lie for mountain, in In 
becauſe there, the word mountain is rather « a deſeri 

nn _ the fitvation of the land. 


x. Burr. 623. So, for © @ quarter of ade in  Frdands for i it cowl 
— a term as well known there as een, is: and that | 
5 | courts N nl intend.” eee 


(> 


| . 745. $6, 6 20 villis et trring” in lie. 


** Av in "LJ eaſe bf Cittingham „Kg 5 allom 
| = ond. . was held to be ſufficient, on a writ of an 
b. 35% after Judgment in the common pleas," affirmed. 2 
king! bench, in Ireland, viz. © five thouſand meſſug 
<« five thouſand cottages, ten thouſand actes of und. 
in all thoſe the lordſhips, manors, and late diſſoli 

<«< abbey or monaſtery of Boyle and Infemactanay ; 
quarter of land of Tallagh, with the town und tenemel 
of Boyle, and fairs and markets thereunto belongi 
jn the county of Roaſcommon ; and all thoſe the uf 
« and hereditaments called Grangemore, and pan 

_ « Yaniternat, &c. a large deer-park, & and the | 
< ſohage of Longford, &. in the county of Re 
% mon; and a ſmall a or Mt in s of 

6 of, Kc.“ 
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? 


Tur laſt cal was oft wei e on a 8 1705 AT 
| the exception was to the uncertain deſcription of they 
R N of the el 


»Y „e Boy 


the fublelt wers cited, Sins g/d a 1 

| e 

ings only for which it will lie 
cription is Nest. 


An ejectment pigs dA; 8 ee is. a 
ning wihd-mills, or water-thills ; both * _— ; 
nded ene name in che . 


* 1 
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So de dcm brril Nſarum : for the b e kd; ee 
f peaſe, and ten acres ſowed with peaſe, SORT f 
d therefore certain enough. ANTS 


a 44 gy: - * - 5 - 
18 , 17 
ny 


— ( ER * 
cribing the quantity and ſpecies of the kind corttained Lit. Rep: zot- 
rin. If the ſeveral forts bb land and weſftnges be nt. 

r forth, and the Jury and the defiant guiky" fee 

ſuaginm et eurtilagium, er now culp. quvad gien, it is 

ubted whether this be a good verdi@,” on Which judg- 

n bo goon + Gao ng OT OREN 

of BR bt ap £208, 


* 1 . 
* 7 N . > ? 1 2 * 1 4 N wy 
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as alan ld afro vl rh wi Dei 
expreſſing the number 6f actes; it was held itifuf- 

tient even after verdict, on a writ of error; becauſe too | X98 
werally demanded, and therefore impoſſible for the 

riff to know” what quantity of land ho was to deliver 

on the habere facigs poſſeſſonem. For the reaſons which 
rn 


a1 


* * f i 


An hain 3 for ten uctes of wood and N 

\ acres of under wood It was infiſted (in ertot,) $85. 
t this was bir prtitim ; the objection was" difat- 
I, beeauſe they * ate of differeat natures. ; 


 Q 
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Thoſe who argued for the error ſeemed to adwit it; 6 
they inſiſted that no ejedtment lay for under wood, 
VE - ſhews, it muſt be ofa. different, nature from wood: | 
3, «--;- Wat objedion was alſo diſallowed, becauſe the nature f * 
| underwood is ſo well underſtood in the law, that tn 


1 1 * = . * » . ND 
bas en to Fong the e 
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tr Mer. 1738. In che caſe of Spill v. 3 et in the . h 


bel of lords, on a judgment in the exchequer, ix was K 
aut bis petitim: was pp ohjetion in ee opp 
RIAL Til 


3 143. Ai ejectment will lie for s of an Niehwav; 


Aller. \. Hound the public have a, right to paſs over it, yet tht 
: . ja frechold and all the, profits belong to, the owner of u 
ſioil; and the ſheriff may give poſſeſſion, ſubject to t 
public ſervitude or:caſement attached to it. But it muſt i 

; deferibed as land; and en. it be det on, e 


| 1 7 s L _ pry Wl be. n d 31-3 92135: 1. 
| CCC es 
Cro, 5 150. 80 an gedlment lies for a h 5 it i wn 


* to be conſidered as a bare profit apprender, a coal-mint 
TOs 5 comprebending the ground or ſoil. itſelf, which may 
| delivered in exeention. And though a man mij 
has tight to the mine, without any title.to. che Joil, jon 1 


che mine itſelf, being fixed in a certain place, the benlifl 

bas a thing, amin belgze þjm ts potion of or 

82 3 Sie 580 IR \ Kc: 92 - 1b 
I. Mod. 14 Ay ejeAment was browght ae minerj cer benen in Gal b 
4H CR 0 fide, The aQion was brought i in the county palatine q 
Carth. 277. Durham, and the plaintiff had judgment: on a writ 


Comb. 201. 


1 Burt. * exrox. the judgment Was afhrmed, though, it was hot 0 
5 Me the declaration. how. many coal-mines there wen 
5 The walon,, comns to Ms becauſe the N being in a 
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ere Ig at ; 
al number, comprehended zu the mines in n 
wan e eee 8 . n 
rt took notice. e n 


un for a tent or common non geg 1 common in Co. Li. . 
ſs, &c. or other things which lie webely in grant,” R 
ment does not lie; becauſe thoſe, being incofporeal Z 
23, are in their nature inviſible, "que neqiie tangi nee 


i poſſunt ; and therefore not in their nature "capable'of 0 5 WY 
g delivered in execution. But for common uppen ner: $6 . 
er enam an ejektment will lie; Becauſe te meff rf 


give the poſſeſſion of ſuch commæôn, by givin pol 
men ONT . 15 g ee + 
abe 2 | 
0 an ejectment de Piſcoria, in ſuch a river, has been * Þ.Rep.46t.” 
lil. But in the cafe ef the Tig v. O Ape, n 
„Jvsriex AenHH A is ſtated to have "faid—4 thett See. — — | 
ns doubt but that 2 fi/hery"is' I tenement. Treſpaß 3; Fare. 2 
ill lie for an injury to it: und it may be recovered in I 3 
jetment,” An fe will certdinly lie for & piftiryy *t*” 
auſe it is (in the language of the law) praftn in .* 
les capienduims | An ejeftment, however, will not lie h 
unde eee becauſe tis 
ible to give execution of 3 thing which ie außen, 
ae % 
„ e eee att ee eee e e es 
or it has telt bald bor i boildry bf fair," Kat is, Gs 
ſhould ſeem, where there is'a well of falt water, "ddd $2 tor © 
„„ bb no inheritance inthe foil, but only T gar bt. | 
Wy a buckets of che water ag will ariſe, which ar. _ _, 
* d boilaries: now, if any one withliold the buckets ak 
* from the gramtet, hte may mairitain an ation of * 
"I ment for the injury, This differs from the lat elle; 
1 %, the thing demanded was tranſient s 
running i here the watet is — 367 in 2 ceftün place 
es a ne e 
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3 4. d. dere in yart of the ſoil; and therefore-Sir Edward ch 


go. Lit. ho | 1 Log ela 3 . * 


enge, 6 Sharks at vr ts 


WO 


ot 162/4$044 % 
- whe eat res l ad con 


fays, that by the grant of FRO falt. the foil wil 
3 : 


+4 may i oak 


_— word flagnzum comprehends both land and water, 
foo the (ame teaſon, an ejectment de gurgite in gd. Iy 


22 "4 the caſc of 2 river, if the ground over which the warn cil f 
1. c "for ſo many actes of land, aqud cooper“; but when 


water only, belongs to him, and. the e ede 


2 0 
; witer-courle.” 


_— of the firſt graſs which grows on the land every-year, 

m rogover it, in cjectment, of him who: wighhol1 

tom him; for the firſt graſs, prima tnf, ig the be 

proßt and grant of the property, thereſare he who ba 

| it is eſteemed the proprietor of the land itſelf, till t 

contrary he proved; for the after graſs, or fooding 1 

me nature: of commanage., As therefore, he who ha ti 

rt gun, prima tonſura, bath the moſt, ſignal profit of i 

land, and may keep it longer or ſhorter; on the: land, 

+, © cording to the ſeaſon of the year, it is'but reaſonable 
„ di den this remedy againſt the: geren who- may 

bim ot N, eſpecially Gince it is @ fixed determinate hi 

„ which the ſheriff may put him in poſſeſſion of wb 

diſtinguiſhes it from a. right of common, or other pi 

.apprender. The commoner canaiot aflign, any one 

which he hath a right to ſepgrate fromthe reſt of | 

cqommoners; whereas the grantee of the firſt-grals-bus 

reality a richt to the land itſelf, till the-crop be when 

for no man can enter on unn 

| LL 
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— colin" — fr dentin Harte. 15 
EIT of 'the ſil, and be Fa 
pranter n.. 
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a for the kay gras ad aorta nee. | 


& « mich in ul produce of th ll n ** 


. nn " 4. W 
eee eee ee ee x. 3 
fl rom the trees, ZS 
Wannen wle een pf 
$3. 2% 24.2900 + ach U. N 
von is it ſerrled) I * 
foreſt, are rateable under 43. EI. c. 2. though INOS 
of Lord But v. Griadall, Lone MansvigLd ſaid, mat 
the plaintiff, as Ranger of Richmond Park, was ut tateable. * 
rſped of the berbaze and -pannage. In mat ese 
mevery it un ane the court fot. 
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4 
655 9Þ 23 arge "IL nr * | 
er anche eee 
r ſo much land as will feed one hundred ſheep.” Aep y. 
5 Wanne 5. T. Rep. 339+ , E 2 
* eee eee eee 
Tru be pars.of e — 19 
&, and by the common law were conſidered of ecele- 
ieal conulance ; but they are part of the profits of the 
" PUP ago wer nl pier ie the land 
lf; in addition to which, they are both tangible and 
ible, ſo that they might be put in view in an anne; 
* have, in tant, every property of an inheritance in 
„ except that (in the technical language of the law) 
lie in grant, and not in livery. Diveſt the We Dr. 85... | 
dea of matter, and there ſeems not to be ang diffe- 
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OOTY. bg of lay-proprietors; maey perſons. hecame fk 
tte in fee, as of their lay inheritance; and, at length, 
a they were realized by the legiſlature, and considered, in 
the hands of eee "ug as a temporal eſtate. The 
32332. Hen, 8. g. J. . . enacts, · that in all caſes where an 
t perſon ſhall - have any eſtate of inheritance, fehl, 
term, right or intereſt of, in, or to, any tithes, or othe 
. # eccleſiaſtical or ſpiritual profit, made temporal, or al. 
emitted to be in temporal hands, os to lay uſes, ſhall b 
0 thereof diſſeiſed, deforced, wronged, pr otherwiſe kept 

+4 from the ſame, ſhall have remedy in the temporal coun 
| +. - *"for recoyery thereof, as the caſe ſhall require, in lik 
manner as for lands. Hence came the. cjectment 

3 It is however given only to lay impropriatot 

Tha act leaves ſpiritual perſons-to purſue the ald re 

in the ſpiritual court; the words only extending of h 

ſpiritual profits as are made temporal, or admitted to abi 

Cro. = 301. in temporal hands, or for lay uſes. This doctrine h 


„ 7" - fince'been * by analogy, to Ne in the tank 
1. Buxr. "165 rho ergy-. ena 1 


Tus . or 4. lies. 4s againſt the 3 
5 claiming or pretending to have title thereto ; * 0 
see ah Heng. againſt ſuch perſons as reſuſe or deny to ſet them out 
3 by which is meant ſabtraders of tithes. In fuch caſe ti 

, & 3. Ed. 6. lay-perſon is, by the expreſs words of the ak, 1 Om” 
9 1 in ine ipiritusl' court. nnn 

| 11. Co. 25. 6.5 Bor the plaintiff muſt Mk N his e 

. ** Rep. of the tithe, as he would he of land : therefore 200 

| ment de omnibus et omnimodis decimis in decem aeris in I 
without ſaying granorum et ni, was held to be ill; in il 
ſiame manner as it would be ſor one hundred acres 

land, without expreſſing the ſeveral natures and qualite 

o . land. n 1 
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* bee en 


the quantity of every dort of tithe; as he Sele e 
of land; becauſe tithe is in its mature Umcertuin, e e- 
tity depending intively'on the fruitfulneſs of the n and 
ſeaſon ; an ejectment, therefore, di fuaduum 'portione pra- 1514. 116. b 
rum et feeni, was held" good, it being impoſſible” to ax 
bow much the quantity would be. But chough am che. 
ment lies of tithes"in Kind- yet it does not lie where-the - 
tithing conſiſts, in modo decimand), n an 
nan in ritiofu ion N e el ONES l | 
Wo) ary fo eee ook 

Tux plaintiff declared on a bl for tithes, belonging T. Jones r : 
to the rectory of D. in R. and that the defendant ertered 955 A 
pon him, and took ſuch tithes, ſevered from te mine ol 
patts'ine R.; without ſaying,” that they belonged" to the page Ky 
rectory of D, Which was held to be'erropicons';” beeanſe— 
he did not confine the ouſter to the tithes" laid in the de- 
ckration; for the deftydanr might have ouſted tb plan- 
dap in R. eh. . not belong to the refichy 7 
D. 6 PE BIDS et e 2% nn n 4+ $6.1 
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Boy in an . for get the plain is not enn 


the tithes belonging to it: becauſe the plaintiff” may be 0 
paſted of the tithe, and not of the whole reQory, of cha- 
fel; and no one i obliged to ſue for more e than is with- ++ hl 
held from him, Ons» + at "4 * 1 _—_— 4 * % 
| AcconpiNG to Relle, there is one . l 
do an eje&ment” for tithe; namely, the me of laying. the 
entry, and ejectment. Rolle ſays, that where the declga- . Rel. r 
bon ſer forth the ejektment to have been in May, it 
N, becauſe there could be no tithes, to be ouſted of, at | 
that ſeaſon of the year. This cannot be correct; De. * N 
fuſe the law does not take notice when tithes ariſe. "8 
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obliged to lay it for the reQory,' or chapel, as well as t T. len * 


a law, a lay foe dsds; ald 
Donis of a chyr@h, glebe lands, and tithes, and which 
, therefore has been ſaid to reſembie a manor g the 
church being compared to the Manſion · houſe, the glehe 
lands to the dejneſnes, and the tithes to the ſerviges. Bu 
evidence of tithes only, is not evidenee of 4 reQory; 
and therofore it has been held, that where the plaintif 
could only prove that the defendant took the tithes be. 
| longing to the rektor, there was np evjderics Age 
went, or e of 7 ohne 5 5 


. . Ev: v5. b Ard trot. carrie tet 
5 Dk 193, far ® chapel, becauſe it was res ſacra, which was not de 
Salk, 255. miſable; but now, fince chapels are bgcome' lay-inherj 
 tancey, they are recoversbJe- in ejecment, as other lay: 
| eſtates. It ſhould however, in point of form, be de- 
manded by the name of a meſſuag· And if the fervies 
of the declaration be made on the chapelwardens, or on 
1 the perſon jntruſted with the keys of the chapel, it will be 
ſufßient. In the caſe of the ling v. the bine o 
k u Londen, it was ſaid (in argument ), that an ejottment would 
* „ 
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| | gone, ns jn treſpaſs; the ejectment being a ſpecies of 

F. gas. eg far opſting any perſon af his term, come 

a properly nder that denomination; 9 en 
e 


"FEY =SETET 


Rix 


\ 


* 2 4 2 TTY 
E 5 x 2&* 2 W 9 4 q 2 * , F mn 
I 14 * a 2 F de p "Re = + 1 a + 
Tm. "Of. r * Des a 
% ! - | , 
tres wt) | 9 * 1 
19 " : PX "+, ** * 
1 1 = N — 
> 4 - F þ * 
= i + 
= 
: * 
1 
* 
* 


* eee 


Rex uus ſalutam. e fee ee 8 th 
ſu proſequends, tune fps per wadios en ſalves flies 4 | 
aer d L- gen. 5 
[tai die) Menſurus quars vi at armis manerium de B. quod 
reſa T. dimifit A. ad terminum qui nondum preteriit iu ¹tf 
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valentiam 105. in cadem maneris mutntg'cepit- e Porta; . un 
hang a firms, fe, The form of the writ ſeems do have Reg. Brey: 
jen taken from the afiſe ; which ſays, Fories tonementun wm. 
ilud reſeifiri de catallis que in ipſo capta fucrint, et ipſum tr. 
unentum cum catallis ofſe in pace uſq' ad prim aſſiſom, We, 
The reaſon why the writs upon ſuch- diſſeiſins were en- 
coded to goods and chattels, as well 28 to lands, was, 
becauſe antiently ſuch diffeifins were generally accompay 
Ned with wink Rar wot ONCE *. e 
it Fer redrefing thoſe forcible intrufiens of one logd „ 
you unothet, de an der rm ee LENT 
other the enen eee. | 


hn tr ld with Ri mats, that cnt yg. 

te de bonus et catallis aſportatis ; becauſe, in an action for _ 

fach goods, a man ſhall have an exigent, but in a'writ of 
ted ment diffreſs iti . Browns, J. oblerved, that this Ptowd. at: 

rule was ill taken; becauſe proceſy of outlawry lies ix | 
getment, as well as diſtreſs infinite. And fo e 
Herbert, In truth, it ſeems-that the writ would have beer ©* 

bod, either with or without thoſe words; for a plain 
muſt accommodate his writ to the nature of his.caſe; m rr 
A a aaa — 8 
| | g | attended | . 
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Plows. 229. attend: 


and the old form has invariably been obſerved in that xc: 
tion, But an eje&tment 18, not a proper action for (the 
meſne profits, though it may comprehend the chattel 


es meſne profits, which were taken during the whole 


they began with the writ, in nature of à ſummons, com- 
manding the party to reſtore the thing in demand, before 


perſonal actions, the whole e at common ren 
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either with the: taking away of chattels; ot no 
The aſſiſe indeed has always the clanſe dt cutallis; becauſe 
damages were recovered in aſſiſe ſor the meſue prof 
which was one of the points complained of in chat unit; 


Which were taken in the ouſter; becauſe it was never laid 
with a continuando, as in an action of reſpaſs for rece- 
very of meſne profits, and could not therefore comprehend 


- -puſter, ſince every act is 2 new- treſpaſs} The afliſe in. 
- geed puniſhes the whole difſeiſin, by giving commenſurate 
damages, from the firſt act een e 
wee as nn intite did. „ ee e ee eg 
Tur writ leit, like all a antient e e 
ee attachment, and in the ſame terms; pom per vllt 
et. ſalvos plegios, c. whereas, in other perſonal actiom, 
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they proceeded to an attachment. The reaſon of the dife 
ference was, becauſe in all caſes of treſpaſs,” the party 
conplains of a breach of the peace, whereon- à fine w 
formerly due to the king, therefore no warning was given 
to the party, leſt he ſhould withdraw himſelf: but in 
debt, as the plaintiff had originally truſted the defendant, 
it was but reaſonable that he ſhould give him further cre- 
dit, till ſummoned to appear. Beſides, in treſpaſs there 
Was a capias againſt the perſon, becauſe of the king's fine; 
which capias was generally uſed as-the ſecond proceſs, and 
therefore the firſt was againſt his goods ; whereas, in other 


— 


m mem . — ES 


__ the pode Mag ee e eee 


4 4 : * . 7 F 
3 n 1 
\ 


Upon 


 » y x ; #230 y 2 7 p 
* . - — 
* 8 I \ . * ** 
2 C n 1 * * p - 
$4.54 * 
S * 
- 


"A - 4 * 2 . | * — 8 N 
BY BONE T, 
* 


—— on hehalf of the plaintiff; and pledges 

pearance on behalf of the defendant... 2 
either proper perſons, who undertook for his appearance, 
or elſe his goods were forfeited on non - appearance. 
Pledges far the plaintiff were taken under theſe! words 


quendo ; and for the defendant by theſe, pon- B. per ua 
# ſalv' pleg. And ſo ns ne 
yords are in the wit. | ; 
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litres infinite. The diſtreſs was the proceſs of, the patty, 
the capias that of the king. For ir all perſonal actions, 
x before obſerved, the proceeding. was. by ſummons, an- 
tachment, and diſtreſs infinite; in all griminal proſecu- 
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e, and in all profecytions for fines dus do che king, by 

a4 iat. But in treſpaſs, where the king required his fing 

ons, i for the proſecution, A — 

om. ane bee ee eee . 

fore $i; 

dife — chenied by goods ee = 

arty not appear, the di/irmyas iNued againſt all his goods and ** ** * 2306 

was WY lands, to- cmpel him to appear, which was called the 

ren brand diſtreſs, or diſtroſi infinite. If the ſheriff returned 

Ein bi upon the pore, then they proceeded to capias and out» 

ant, wry ; becauſe it appeared by the return, that the de- 

er- bendant had nothing -whoreby he could be compelled to | 

here BY wpear. But the, defendant bad, a remedy, if the ſheriff 7. 
ne; did not actually ſerve the attachment, becaſ-th mul of Cn 6 1 
and ſuch ſervice was by examination- of the ſheriff's officers, Bech 2 ak "2 
cher I en the plea- of nat being attached by, fifteen days and 

wat therefore, there was uo falſe return againſt the. officer for Br. Ausch -. 
; ieh returix: and the rather, becauſe the party was little, 15. l. 
* if at Wh OY! face he was nn from the * 
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in the writ, 4, ſecerit te ſecurum de clamere ſus pg. 


- Veon this attachment, the ſheriff returned: * 85 
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BI. T. 1788. in a cauſe of Barnurd v. Ag.] But after verdict and 


Keb. 278. 
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ones 429 · 


r0. Jac. 414. take pledges of the plaintiff; for the ſheriff had no-powet 
to attaeh the defendant by virtue of the writ, unleſs the 


fore the ſheriff firſt returned pledges 4 p], u upon 


| ardemgs iſſued” as the firſt proceſs, without any nibil re, 
turned on the pone. So when the capes was given wins 
. . 143, count, by the ſtatute of Marlebriuge, do lords, when theit 
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+. though the original be wanting. And though, if there 
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bailiffs/ had nothing to anfwer,—they firſt returned nh 
on ihe ſummons, and then the cupias iſſued; but 'for the 
reaſon before given, the capias afterwards iſſuod in ace 
as the firſt proceſs ;. eee 
e ee n e 
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moned, inſtead of attached, to anſwer; and the declaration 
© held-4ll, upon a demurrer. [A ſimilar objeRtion; and 
chat by am urrer, to a declaration in tre/Þaſ#, was howeyet 
over- ruled, on argument in the court of common pleas, 


. writ of error brought, (no original being found,) whetedy. 
it appeared, there had been a vicious proceeding by ſum 
mons, it was aided by the ſtatute of Jeofails; 18. Eli 
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bad been a vicious original upon the file,” it had been er- by 

ror, yet, when there was no original upon the file, it wi 1 

helped by that ftatute, and the court would intend 
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« de clamore ſup.” Theſe gave authority to the ſheriff te 


plaintiff firſt found ſeourity to proſecute his ſuit; there- 


the writ, though they were only Jabs Des and Richerd 
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the roll was returned upon à writ: of error, ſuch error 
could not be aſfigned till diminution alledged by the plain- 
uff in error; upon which a certiorar; iſſued to certiſy tho 
eee ee eee ee. . 0 Key 4 
to proſecite; — — (uegtwes: Pans | 
fails helps the want of an original after verdict, yet it docs d 
not cure an ill one. And where the court'way' FF 1 
before the certifying of fuch original, they gave the party : Sid. 34 |" 
lee to amend, by adding the pledges of ' proſecution; © + 
kince they have long been mere matter of form and the 5 
declaration is; not delivered on the original it, hut b ß 
inne of the rule. But it has been faidy chat jvdt· e 
ment given in an inferior court, is erroneous for the want 
of pledges ; becauſe pledges de proſequendo were originally 
taken to anſwer the king's-amerciament/ pro fuld thamore 
of the plaintiff, in caſe judgment ſhould: be given aguinſt 
him; and the king gi ves no power to proceed, unleſs ſe- 
. e Kü 123 - 
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Duncan; eek, * ths | 
if thoſe were omitted it was an error incurable; decaule ' ne 
dere ſhould; appear ſuch 2 treſpaſt in the writ as:would = 
tive the king a fine; which could not be, unleſs thoſe 
vords were inſerted. Der 


11183 


Bu 


8 
=> 


1 
4 


794 5 1 ut 0% ALMESY 


de long taken way: it was. OO INTO 
5. Mod. * 0. 12. The plaintiff by that act is to pay ſhiüllings and 
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Palm. 404- «dad ko cb peep 
bac been umum clarſum: ter rj i. e. a eloſe of land; infiead 
5 of mam ar ram terra, ic e. an acre of land, it had been bad; 
err becauſe the particular quantities and certainty of the land * or 
pere not ſet forth; but if a paper book: im the office hal WP"! 
\ . — wunam acram, the court would amend the bilbor-wrir bythe 
3B papet book ; becauſe then it would appear to be only a mil: ta 
. 3 vom, 173- prĩſion of the clerk. So, if the writ had/beetvdevife, in- 
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Ter v resre wick homie + always fifteen! days before 
bee which was antiently thought ſufficient time 
for a defendant to come from any part of the kingdom, © ” 
. to anſwer the plaintif®s:demands; W * 
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pty.Rep.352- diminution; becauſe the roll was ſent without-an original, 
k upon which” a certiorari iſſued fot the original, and an * 
” .-  _ original. was returned, bearing date before the de- 
1 miſe laid in the declaration. That 5rd pure was bid: nd 


_-- | becauſe there was no cauſe of action in the plainiiff at the 
11 time when the ſuit: was commenoed. But on the cl 
3 . 1 Jac. 3605 if. ad audiend. errores againſt the defendant in error, the 
4 nt came in and alledged for diminution, that THAT 
op. was not the original upon which he declared. The court 
* | granted a new: cer2/orari, becauſe the plaintiff in etrot 
| had the bringing in of the firſt original-which' was cer- 
tified, and therefore might form miſtales in it, in order 

to reverſe the defendant's judgment. And if upon ſuch 
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with the demiſe and ouſter, ahe-coutt-would-intend hae of 
ic a8jon was founded upon the ſecond original and m * 3 
the firſt, and he plain | F "0 
r the contrary... But where: the.” >, 
1 he Senda g un e — ee 
ele there! the court. doubted. whether, eber. 
originals would be good ; for the firſt was commenced |. - => 
re the plaintiff appeared to have. g cauſe of ations 
nc ws the ſecond fie the ation commenced, and therefore 
emen nenn 1533! Gem 
1444 ROY bg eee e eee enen enn 1 5 
A DECLARATION. was of. Michoeimss — and the s. Vent. 176 
Emiſe laid on the goth. of October, which was aſter the 
erm began; and to help that a writ was purchaſed, 
thin the Term, which was unuſual; yet in arder 40:07e-- | 
be miſtake which , otherwiſe, might be alledged in the 
e e. an. ne 
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0 tiff in error, the demiſe. appeared, to be ſor three 

an , and the declaration ſhewed- the. demiſe.to. be for five 

1. n upon the plaintiff's coming in and obtaining an 

d: ond certiorari, he was permitted to purchaſe a new. ori- 
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is Taz want 5 an original, aſter verdict, is helped by Hob. 130.136. 


laure of 18, Elizez end the want of, 3, bill in ure I 
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me g's bench, is helped, in the ſame manner, by the,equity,. - 5 2. . 
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Hob. 349 War an ion of ejcfaient and ee fo 
un and battery were Joined in the ſame writ, after vx: 
dans moved in arreſt of Judgment, becauſe the bat. 
adi joined with the ejeQuicyt, amd de damages being 
5 intire, the plaintiff could not teleaſe the damages in the 
battery, to take judgment and execution” in ejectmeni 
e verdict, the damages had been found ſer 
naliy, be might releaſe the damages in battery, and ul 

| judgment- in ejectment. Fhe reaſon is, chat where the 
| damages are entire, it does not appear that the plaintif 
* 5 8 in ejectment; and therefore it 
AAnnot be ſcen by the court, whether theft tue ation 
were not originally joined, that the plaintiff might bare 

a recovery in- one, to {ave his coſis in tie other, 
But where the damages are given ſeverally, it appenm that 

. ::.. 
| _ if he releaſe his damages in battery, which'was miſ-joined 
with the ejedtment; there is no reaſon why! he ſhould not 

take his judgment in ejectment; for thongh the court mult 

judge the joinder of the action to be bad, here it appean 

1 fs os to be a contriyance to ſave coſts, which is the miſchiet « 
Joining different actions z; yet where there appear to | 
good cauſe in both eaſes, the joindet of dhe action is 
cured by the releaſe ; — renee 

err peg wi b. Nan * dt 4” 
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Deter 248: a leaſe on the premiſes by the 'partyIi\inffeſt; who'w 
Oro. El. * to try the title: Which indicates the neceſſity of ö 


Cro. Car; 3 
3. Lev, 387. 387. ſeſſion, as well as the right of eut x. 
. Salk. 245. = | | 
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Tuts, at firſt, was ruled not to be maintenance, hir 
within the ſtatuta againſt buying of titles (ener the lebt ,,. hg 64 
jemiſes on the land, and ſo is im poſſefion); if the lens YN 
was made to ſervants or friends, ho could not he pre- 2 
ſumed either to maintain or countenance the action; but styles P. R. 
if ſcaled to one of ability to maintain the ſuit, that was. 

held to be maintenance : and by the rules of B,. Rand 

C. P. Mich. 1654. f. 1. it is ordered, that for the pros · 
n en no attorney bi 
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Ir is ca na not 3 eb, to 8 how 

he doctrine of maintenance has, at various periods, been 

ceived in Meſiminſter Hall. At one time, not ohly be 

ho laid out money to aſſiſt another in his eauſa, but ho 

jo, either by friendſhip or intereſt, ſaved him an Bro. Tit. 
wence which he otherwiſe would have incutred, .“ 8 
1d guilty of maintenance. Nay, if lie officiouſly gays 

dence, it was maintenance; ſo that he muſt have had 
ſebpena, or ſuppreſs the truth. A doctrine fo repugnint 3 
good ſenſe and juſtice, could not long exiſt. Exception; 8 fs. 
ill its variety, ſoon interpoſed itſelf ) till it was at 

gth held, that if a perſon had any intereſt in the thing | 

mated, though on contingency only, he might law- , Rol. 4 
1 it, To teturnn, 113. 
Ir a man ſeal a een penn n * 
notice to the PARTY IN/INTEREST, at the time of 498. 

entry, or ſealing ſuch leaſe; for it is ſufficient to give” 

ce to the tenant in POSSESSION afterwards, where it 

done; that being ſufficient notice for the party to 

his defence ; and itis not neceffary that the plaintiff 

give notice of his preparation, but of his trial. 
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court required notice to the tenant in poſſeſſion, tt hy 


| carried on in his name by rule of court; though the | 


in the fame county, or not; for where different en 


* Lit, 252 E freehold divides itſelf. And therefore, if the diſſe 
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entty, uſed to enter upon the ſeveral parcels of land, and 
deliver declarations in the name of his on enſual —_ 


who did actually enter on the premiſes to eject; but t Jer 


might not be turned out without an oe EN. 
ing his defence; and then ſncts teſtant in poſſeſſion uf 


to move the court, that as che title of the land belonged i 
nim, he might defend in the caſual ejector's name (whict 
the court, upon an affidavit of that matter, uſed to grant) 
and that the ſuit ſhould be carried on in the caſual cjeftor 
name, the tenant in poſſeſſion faving him harmleſs. Ther 
the caſual ejector was not permitted to releaſe errors i 
prejudice. of the tenant in poſſeſſion, fince the ſuit wi 


ceſs for coſts was taken out agalnſt the caſual e 
be was obliged to reſort to the tenant in eee 
bad undertaken to ſave bin harmleſs.” | 


0 the old way of proceeding i in a i 
ce: of land were in the poſſeſſion of ſeveral perſon 
the practice was, to execute ſeveral leaſes,” and deliy 
ſeveral declarations, upon thoſe leaſes, to the tenants Reco 
poſſeſſion. - This was abſolutely neceſſary when the fre 
hold was in. different perſons. But where the whole 
in the ſame perſon, there the difference was, whether it 


were neceſſury, different leaſes wereequally ſo. Before ( 
c. 28. where there was one diſſeiſor of lands in one coun 
though he demiſed them for years, or at will, to 
perſons, yet the diſſeiſee might enter upon one of t 
leſſees, in the name of all; and make a leaſe according 
the old method, and comprehend them all therein: 
the entry, to diveſt a freehold, muſt be made according 
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i have been ſeveral, and the leaſes ſeveral alſo. -. 11 * 
2d diſſeiſed B. of two-acres in the ſame county, and B. „ 
entered into one, without ſaying in the name of bath, bz 
entry would not diveſt the right; and therefore 
re there were ſeveral acres put in the ſame declaration, 858 
Ide entry was mods in he old way, it muſt have been | 
the name of all the acres named in ſuch declaration; 
iſe (the entry being not interpreted by words), the 
eee no hen th eee 
b the ogy. 008 Ar IN, ban 


To Ander bnd this, we muſt nd, that ahn ge Feud. 
ſame thing with the vindication, or calummay' in the,” => fg _ 
| law, and was of equal notoriety with the feoffment; Donarius 
s the feoffment was anciently made upon the land“ 
paribus, wh ſubſcribed the fendal inſtrument in . 
ttibus ; ſo it ſeems the entry was made upon the land, 
| afterwards the claim recorded in the lord's court, and 
ce called clameum; vel calumniym apponere, vel advocare. 
afterwards they allowed the feoffment to be good, 
n if atteſted by ſtrangers out of the land, and not made 
recorded coram paribus; though the manner of record- 
the claim of liberties, before - juſtices. in eyre, ra- 
ned long after, as appears by the Regiſter, which ſeems 
ie a continuance of the ancjent practiee. But when 
koffment was not atteſted by the parties in chartis yet 
vere atteſted and tried by the pares comitatult; and 

if the land lay in two counties, the entry muſt 
| been made in each, becauſe. the atteſtation of both 
if controverted, muſt have been tried by the pares 
latis, As to the feoffment in general, and the ope- 
n of it, the readet may conſult the. caſe of Athyns.y. 1; Burr. 60,to; | 

&, which is nn e by dir James . Cop. 5 
\ 2 


= Nag 
2 
* 
* = 
* 9 * 


- LI 
* 
oe 


but fee Cro. deed, to the leſſee upon the land ; who, in order to uyt 
3. 


w ru BOA REMEDY | 


5 aud in which the wholo law neee Bu 
. em E v9.4 hed 0 


| Yelv. 1. Ir huſband avis a ele . . 


8. ws. jt make a letter of attorney to ſeal and deliver it as the 


contra. title of the land, declares upon a leaſe made by huſby 
and wife; it is bad: but if wers be n nedelliey w y- 
title of the wife in the old method, the huſband and wi 

muſt execute the leaſe upon the lond, in their proper pe 

ſons; becauſe the wife, not being a proper perſon |} 

| herſelf, cannot conſtitute an attorney. But this practie 

as to ſuch inſtances, is now obfolete, fince by the comni 

rule, the demiſe is mm. as amen to be _ 


. the THO KS 128 de. 
411 i 71 enn { 
** T $HALL next take notice in what aun Kit c 
en aſter the old aber WO n t] 
6 i abs r. bail) 
in Pr. Reg. „r where the Hoſes or beds for which per 
490. cjeAment is brought, are empty: for in that caſe (offi «1 
Barr. 830. Aeunt poſſeſſion); no declaration can be delivered, Wiſs ca 
affdavit made of the delivery of it, conſequently the co thei 
cannot proceed to give judgment againſt the ci dic 
| ejeftor. The party therefore is forced to proceed in a 
old way, by ſealing a leaſe on the land, and giving rails a: 
to plead: and when thoſe” rules are out, the court, up d 
salk. 2 5g. pl. 3. affidavit of the whole matter, will grant judgment. WOlWat: 
there can be no judgment againſt the caſnal ejector, vi 
out moving the court, though the rules for . the 
out ; becauſe the court will not grant any judgment ag j 
the caſual ejector, who is only nominal, without a pro kn 
- affidavit; otherwiſe, a'third atid an OT | þ 
might be tricked out of the poſſeſion.” ann 


" BY'EJECDMENT. 


% 


"TY 
fon; and therefore where the tenant had left ſome 
der in the cellar, and the landlord- _romjedas 1. on a 
cant W neee, fee nn 17 

805 if ae in eee = 
ſt way is to ſeal a leaſe on the land, as was uſual before 


ſe, if the practice and fraud of the tenant appear.tothe 
rt by affidavit, it will grant judgment againſt the 
ual ejector, nifty Wc, For, in ſuch caſe, the fraud of 
r tenant ſuperſedes the neceſſity of giving notice to 
mme m. 0% he tins e $29 6 d ge pod HA" 


* „ — : - 1 * 
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ſhould, it has been ſaid, regularly execute a letter of 
mey, authorizing ſome perſon to enter and ſeal a leaſe 
n the land: for a corporation cannot make an attorney, 
bailiff, but by deed; nor appear, but by making a pro- 
perſon their attorney, by deed. They cannot therefore 
ind demiſe upon the land in perſon, as natural per- 


ci diſobedience to that rule. Hence, they heretofore 


1 in an actual leaſe upon the land, which was to try the 
ng roles and then the attorney proceeded in the common 
rt, dpf od, which, in the opinion of ſome, is not altered by 


r wi it ought not now to operate. Afjer verdict (and 

ding WW ſhould it have any weight before?) it has been over». - 

tag es in Partridge v. Ball. That was an ejedt ment .. La, Raym, 
2 j 


; Upon not guilty pleaded, a verdif was found for 
int, It was moved in arreſt of judgment, in 
chat it did not appear by the record that the leaſe 
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— little matter is ſufficient to retains paſ- Str. TY 5 
x preſent rules were invented; hut it ſeoms that in that 
S£coNDLY, when a corporation is leſſor of the plaintiff, 15 


8 can; nor ſubſtitute an attorney, to enter into a rule 
ie co their coſts; nor will an attachment go againſt them 


ſatute. Whatever was the principle or practice heres - 
nds in Suffolk on demiſe of the corporation of 13% 


L3 was 


"4 . 
* . . 
1 1 " 


- 
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mu by deed, or under the ſeal of the corporation. 
prothonotaries certified, that the practice was (notviũ N pr 
ſtanding the common rule of confeſling leaſe, entry, 2 ſhi 


run LEGAL needy 


| pl 


ouſter) in cjeftment, for things intorporeat—as tither, A dc 


vpon demiſes of corporations—to lay the demiſe by | thi 


But it was adjudged in C. B. that it was aided by the 0 
dict, and judgment was given there for the _ aft 


Upon which error was brought in B. R. and the judgn rul 


firmed. Hor, Chief Juſtice, ſaid, “ at this day 0 of 


caſe of Cro. Fac: 613. is not law; Staadling v. Pin ſen 


ee e e of 


Ma. jvsricꝝ AsHHURST ruled the ſame at Kin 


| Lent aſſizes for the year 1781. And in Farley, on ii ee. 


Kent Summ, 


All. 1794- 


Pyer 86. 


demiſe of the Mayor, tc. of Canterbury v. Mood, the M ka. 


claration ſtated the leaſe to have been made to the pi rl 


tiff under thg common feal of the corporation. It to. 
objeRed that the leaſe ought to he proved: but the c but 
jection was over-ruled by Lord Kenyon, who obſerved ii per 


by the common rule and gas o_ _ on 
b as W zut! 
nase bin. 
I a corporation be 1 of y they may il ©: 
forth the demiſe i in the declaration, without mentioni fene 
the chriſtian names of thoſe who conſtitute the con ave 
ration; but if the corporation be ſole, the name of b. 
tiſm muſt be inſerted; as if the detniſe be by a biſhop WF B 
becauſe where the corporation is aggregate, the nah n 
ſolely conſiſts in its character; but where it is ſole de 
conſiſts altogether in that perſon ; therefore there c qe 
be a ſufficient ſpecification af that poiſons” without T = 


tioning his name. 


Tur third eaſe in which the ola actos may b 


t js where the ſeveral intereſts of the leſſor of 
p. 


* 


* . Ty | #4 T.M 2 1 r. ay 


— 5:t6;ngit has been; id nap be 8 5 
proper to ſeal a leaſe upon the premiſcs, Ieſt the plainyf E 
{ould fail in eſtabliſhing the ſeveral intereſt! Which sci 
defendant poſſeſſes ; and that therefore, in that caſe, it is - 

the ſafeſt way to proceed in the old manner, even now. 

| do not, in the caſe put, ſee the neceſſity for procgelling 

after the ancient manner; inaſmuch. as by the common 
rule, according to the modern practice, the leaſe would, 

of courſe, be admitted; and though. there be ſeveral. de- 
ſendants, yet each appears. ARES: 85 
nn ln is 


FoukTHLY, where A are in ee e „ Keb. 690. 
court, the plaintiff muſt proceed by actually ſealing a 
laſe; becauſe inferior couru are not competent ih make 
rules to confeſs leaſe, &c. ; and if they were, haye no power 
t9 enforce obedience to them. Inferior conrts, having 
but a limited authority, cannot make new rules to bind 
perſons who do not come in by the proper proceſs of the 
court; but the ſuperior courts, having an unlimited 
zuthority, in every thing within their JuriſdiQtian, may 
bind any perſon who conſents to their rules. Hence, in 
the former, the leaſe is ſealed on the land, and the de- 
poo ie ee ee 
he expen ce. | 


Bur if an 3 be commenced in an inferior 
court, and an habeas corpus be brought to remove it, and 
the plaintiff in the ejectment declares againſt the caſual | 
yeQor, there may be à rule to confeſs leaſe, &c. as if he 
had originally declared in the court above, and the court 
vill not grant a procedendo. | 


Ir an habeas corpus be brought to remove a cauſe in 4. R 
<ectment out of an inferior court, the lands lying within 814. geg 
| JL. 4 ? their 


2. Keb. 6g. 


5 r Jurifliftiony! and the leſſor of the plaintiff ſea] 3 
3 leaſe on the premiſes, the courts above will grant a proce. VI. 


court grant an attachment againſt the defendant for diſo- 


. . ” 
* * * 
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dendo; becauſe the title to the land is Iocal, properly within 

the juriſdiction of the court below: where, if it proceed | 
regularly, it will not be prohibited; but if the leſſor has 0 
not ſealed a leaſe'on the re 1 courts een min 


I eee ee 5 muc 


Ir the lands lie rey wii. the EN and + +: 


R without, the defendant cannot plead above, the ju. {lin 


riſdiction of the cinque ports; for though the land be W nin 
local, yet the demiſe is tranſitory, and triable any-where ; Wiſin a 
therefore, though the plaintiff may lay his action for that node 
which lies within an inferior juriſdiction in the court 
below, if he take proper meaſures for the purpoſe; yet 
if he will proceed in a ſuperior court, as the demiſe is 
tranſitory, the defendant cannot ſtop his procceding, be- 
on thoſe courts haye n pee eee Na 


OO EE 


1 Ft if the Adenin in an inferior court 
enter into a rule to confeſs leaſe, cc. and the cauſe be 
removed by babeat. corpus, and the judge of the inferior 


bedignce to the rule, the ſuperior court will grant an at- 
tachment againſt the judge for exceeding his authority 
and obſtruQing the courſe of the ſuperior court. The 
defendant, it is ſaid, is not bound by the rule of the in- 
ferior court, ſuch rules being confined to the practice of 
ſuperior juriſdictions. The reaſon does not correfpond 
with that [berality, which has contrivated fo —_ w"_ 
ad hon cart of the remedy. me 


1 f nee 


2 ene oO $344 . n 4 

ts VI. 7h nume bene chime; nd men, of the” $3 

in ”. declaration; © N. 5 20 ; l y F. 

Fr ONE of the ee vio chat ever ad- | 

ill Wl wivitercd juſtice in this country declared,” that he had it | MN 

WE much at heart “ to have the praftice upon ejetmients ©! + 
« clearly ſettled, upon large and liberat grounds, for ad- ; Boe, . 

nd , vancement of the remedy.” That the noble judge 


u- aded to had it much at heart, is manifeſt from his lu- 
ninous deciſions upon the ſubject. It is ſtill,” however, 
in a fluctuating ſtate; and though the following detail of 
modern practice be, I truſt, correct; yet, foi my own 
part, I cannot avoid obſerving, that in the general prae 
dee of the law, the laſting advantages reſulting from ſta- 
ility ſeem to be unknown; advantages, which muſt ever 
en 1 barer eke nt re nenn " 


S K A 4 2.T 


Tue ancient wm being almoſt exploded, It; is now 
t uſual to make out a capiar againſt the poſſeſſor, upon | 
nejectment delivered; ( as it was formerly, when men were 
jfually ouſted of terms for years ;) nor is it neceſſary, ex- 
pt in the caſes before alluded to, to make an ad ual 


at- try, or to ſeal and deliver leaſes, on the premiſes: but | 
ity party who claims title, ſeigus a leaſe; and in the name X 


the feigned lefſſee, "who ſhould be ſome real perſon to. g. Mod. 5 
wer for the defendant's coſts, delivers à declaration of 
Nan. 9 p ye t b. „ A 


Lon MAXSFIELD me” whoſe conſpicuous and exalted-talents 
mfcrred dignity on the profeſfion ; whoſe enlightened and regular 
uminiſtration of juſtice made its duties leſs difficult and laborious. L 
ud whoſe manners. rendered them pleaſant and reſpecta | . 
* Keg. for 1788, p. 241. He was thirty - ne w n „ 
te king's bench, e . | 


S : 8. | 
„ B- 


3. T. Rep. 351. ited time, judgment will be entered againſt the caſual 


* 
1 * 
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- ane! or, if there be ſeveral. ſuch tenants, to exch of 
* them. This declaration is in he nature of proceſs to 


"i; . 


jy noel 365 ed. bring in the tenant; therefore a notice is fubjoinee, 
5 . bh and delivered with it, which muſt be ſigned either by the 


K. B. 43. 116: caſual ejector, or by the nominal plaintiff ; informing the 
0: 4 10 ed. tenant, that unleſs he appear to defend his title by a li. 
ejector, and he (the tenant) will in conſequence be turned 

out of poſſeſſion. This notice, and alſo the declaration 

to which it is ſubjoined, muſt be read or explained to the 

party ſerved, at the time of ſervice; and if the. ejett. 

ment be brought for premiſes. in London or Middleſer, 

the notice ſnhould require the tenant to appear on the firl 

day, or within the firſt four days of the ſubſequent Tem; 

but then the dealaration muſt be delivered before. the 

eſſoin day of that Term. In country cauſes, or where thi 
premiſes are ſituate in any other city or county tha 

FE London or Middleſex, the declaration ought to be de 

7 vercd before the eſſoin day of the iſſuable Term aft 


which the cauſe is defigned to be tried and the Notic 


in ſuch, caſe, ſhould require the tenant to apeat in 
ee. FN 2/14 1 RAT 1 182 


- 


* 


Ms 1 3 ation, 4 10 in he decla 
- _ ration muſt be laid in the county in which, the premiſe 
cop. 175, are fituate. The proceeding being in nem, the effect of i 


judgment cannot be had, if the venue be laid in a wrony 
place. Poſſeſſion is to be delivered by the ſheriff of th 
county; and as trials in England are in particular coun 
ties, the officers are county officers; the judgment then 


fore could not operate, if the ee was pgs in tl 
n county. "vi | | 1 n 


Lit. Pr. Reg. rron the ſtatute 4. G. 2. c. 28. the Jechyato 
Tom. yn the caſual ejector, muſt have been ſerved either c 0 
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fend his title ; which the court did not think reaſonable 


vith himſelf, © In that reſpeQ, it differed from a ſum- 


any demiſed meſſuage, or in caſe there be no meſſuage, 


| miſes, if the ſenant himſelf, or his wife, be perſonally 2. lac. 800. 
| ſerved ; otherwiſe it muſt. And by the modern praQtice 176. 180. 163. 


ee n be made on the pre- 1 H. Bac. 


» 12 ab ern. 


the conant kasse oil js Wiss dun epildnoy here ting . 
ſerred on any of his children or ſervanta. The reaſon 

was, that the tenant, by having explained to him the 
meaning of the declaration, had ſufficient warning to de- 


ſhould come to him at ſesond - hand; unleſe from his wife, 
who was preſumed to be equally. concerned in intereſt 


mons, whjch might either be delivered to the tenant, ! 

upon the land; in the latter | caſe, the ſheriff came | 
upon the land, and ſummoned the party to appear, by | 
ſetting up a white wand; which een — 4 
that the ug ae cn by Sate. e eee 


Now by hike Bajurtes in one Aa > aa. 
cular circumſtances, namely, : in all caſes between land · 
lord and tenant, when half a year's rent is in arrear, 
for which no ſufficient diſtreſs can be found on the 
premiſes, and the landlord has right by law to te- enter 
for non-payment, he may, without any formal de- 
mand or re-entry, ſerye a declaration in ejeſtment for 
the premiſes in queſtion ; or in caſe the ſame cannot 
e legally ſerved, or no tenant be in actual poſſeſſion 
« of the premiſcs, may affix the ſame upon tha door of 


* upon ſome notorious place of the land: and ſuch af. 
mann es. amen 


* : 


Tus ſervice, in general caſes}, peed nat be on nn 1064. 


Barnes 275, 


in ejeAment, ſervice on the child or ſervant of the tenant 2 a 1 


; miſes, 


© at 


vb i Hoi bu thy 


ee be afterwards atnowledged by de tenant; or 

* his wife: and that, though it may not curly appear that 
tie declaration came to hand before the eſſbin day of the 
Bor if che tenant abſcond, er keep out of the way, 
to avoid being "ſerved; it is uſual to ſerve à decla- 
ration on ſome "perſon reſiding at his houſe; or, if 
that cannot be done, to affix the ſame upon the door; 
and then, on an affidavit of the eireomſtanees, move 
the court for a rule upon the tenant, ta cauſe, 
6 hy ſuch fervice ' ſhould not "Be" deemet ſufficient : 
2. Burr. 116 the court will preſeribe the mode 'of Kring the rule, 
which is generally made abſolute on . affidavit of 
its ſervice. As in bm v. Duncb, an affidavit was made, 
that the tenant in poſſeſſion abſconded,”® "and that the 
plaintiff had © perſonally ſerved his niece, 16 Was the 
only manager of the houſe, and refided in it; Md had alſo 
fixed up another copy of the declaration upon Keprecaile 
The court, perceſving the inconvenience” that landlords 
might” ſuffer by being kept out of poſſeſſion, thought it 
reaſonable to make a rule upon the tenant in poffefion ta 
ſhew cauſe © why jüdgment ſhould, not be entered” up 
« 2gainft the caſual ejector: and accordingly did make 
ſuch rule. And they further ordered, that notice of 
the reſent rule being given to any perſon in the 
houſe, ſhould be fuficient; and if no perſon was in 
the hobſe, then to be affixed to the door, &c. The 
rule was made abfolute without oppofition, on aſi. 
dayit of notice being given to the We and alſo affixed 


to the Goof of We We. 
F og in Tyrrell v. Denn, a rule had been nada on the 
14. 1181. tenant in offenen, to ſhew cauſe why ſervice of the 


_ eject» 


Cf > 
* 
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Samen which had been made upon a woman who had 
ſaid her name was Magdalen Campbell. (the name of the 
tenant), at the time when it was ſeryed ppon her at her 
houſe, ſhould not be deemed good ſervice upon Magdalen 
Campbell herſelf 3 and why the leſſor of the plaintiff ſhould 


not have leave to ſign judgment againſt the caſual ejector, 


in default of her appearance: in which rule it was further 


ordered; that leaving a copy of the rule at the houſe of 


Magdalen Campbell, with ſome perſon there; or if no one 


could be met with, affix ing a true copy of it on the door 
tdereof, Mould be deemed good ſervice thereof on Magdalen 


Campbell: T te ru was made abſolute, upon producing an 


afidavit, ** that Malen Campbell was either not at home, 
« or (if at home) was denied ; and that her ſeryant maid 


« was at home, but ould not be ſerved; whereupon a 


« copy. of the rule was fixed on the door of the houſe;” _ - 
and moreover, that at a ſubſequent day, (upom a doubt 


whether what had been already done was ſufficient), 


« the waid being at home and. opening. the window, 


„but refyfing to open the. door, and denying. that 
% her Miſtreſs was at home, another copy Was. _af- 
« fixed on the. door, and the maid was told the 

© effect of it; and another copy Was thrown. in at 
@ the window; and the original rule 1 was hewn to the 
4 maid.” : . nk 3 


In Mot hola v. Norigbe, it was moved (on the authority 
of Collins v. Dunch), that ſervice of à declaration in eject - 


ment at the houſe, of the tenant in poſſeſſion, on 13th of 1. Blac. 190+ 


May preceding, might be good ſervice; it having formerly 
been uſual to grant ſuch rules, with reſpect only to future. 
ſervice, and not with any retreſpect. But that, in- the eaſe 


lied upon, this rule was firk altered in the king's bench, 


t baving before den the courſe of the common pleas. 
9 | A rule 


1 | : Ar 1 01t 111 BY. a Js 
- — grated; add itidbfitaier"of ut 
; . rule at the houſe might be good ſervice: - 6A 

weiit i on terms eee 


"4 
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. Blac. 315 0 in Gulliver v. ius faßt a hk peas 5 
3 aſterwards made abſolute, that ſervice of a declaration in 
ejedtment, at the houſe of a tenant in poſſeſſion, on 1 
day pa, might be good ſervice; and that ſervice of the 
firſt rule, mee mne 

„ . - AO | | 


Ld ages Gmilar „ . now the 
known uniform practiee of every court in Hir. 


II. Pr, Reg: Ar rER the declaration is delivered, the perſon who 
99% AYeliveredit muſt make an affidavit (except in the caſe of a 
vacant pofſeffion) that he delivered to the tenant, or his 
1 wife, &c. à true copy of the declaration, aud read or ex- 
1 plained to him the notice annexed thereto. If the 
| ration was ſerved on the child of ſervant” of the tex 
the affidavit muſt ſtate further, . that the f 
# aftetwards Rn Ae by the I Fo F. 


25 


— Tat affidavit aut be Wy. vi. that 4. . was te · 
33. * 


without a poſitive affidavit, on which, if it be falſe, the 
perſon who made it may be legally and SORE" _ 
er to the penalties of re | | 

* Lil. Pr. Reg. Uo this affidavit, the plaintiff moves for Naben 
ZZ againſt the caſual ejector, which is always granted, unleſs 
the tenant, in due time, enters into the common rule, to 
confeſs leaſe, entry, and ouſter. 


THE 


nant in poſſeſſion, or that he acknowledged himſelf to be 
5 ſo; becauſe no one ſhould be evicted from poſſeſſon 


F 


37 en 


Taz motion is of courſe, 3 
the ſignature of a counſel or ſerjeant, who delivers it over | 
to the tien mmm cx; 46 T9 | 
aber of an ee er 888 
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Tur affidavit required, ee dee abends db bet Pr. e. 1. ® 
in purſuance of the 4. G. 2. is, in ſubſtance, as follows # **: | 3 
« that the declaration was fixed upon ſuch'a place, being 
« the moſt notorious part of the premiſes" in queſtion 2 
« (there being no perſon in poſſeſſion, on whom the deen 
« claration could be legally ſerved) ;* that half a year's | 
« rent was then due from the tenant; that no ſuſſicient 3 
« diſtreſs was to be found upon the premiſes, to anſwver 
« the arrears then due; that the late tenant held fuch 
© premiſes by virtue of à leaſe from the leſſor of e 
0 plaintiff; and that therein is contained a clauſe or re- | 
a WW” —_ for en, of that Aber 88 | ö 


x- Tux act 4. G. 2. gave riſe to the caſe” of ne . Burr, 614. ; 
. * Luis: and though that cafe depended on its own 
it, Wi peculiar circumſtances, yet the profeſſed intention of 
as Wi that act was taken into confideration by the court, in 
| giving its judgment. That was an ejectment brought 

by a- tenant againſt his "landlord; who had before ob- 
te · ¶ fined judgment by default, in an ejectment brought 
de n him againſt the ſame tenant. The ' caſe” tated, 
that Thomgs Lewis, being feiſed in fee, demiſed to 
Jobs Hitchings, to hold for ninety-nine years, if mes 
perſons ſhould ſo long live, at 111. 58. payable at = 
chaelmas yearly, ſubject to à proviſo, that if the rent 
ſhould be in ärrear for. one month, being lawfully. . - 
demanded, and no ſufficient diſtreſs upon the Jt 
niſes, it ſhould be lawful to re-enter, &c. That bn | y 


Hitchings, 25 leſſee, entered, and died; having * 
: 2 * ; 


N 
* 


f 5 his will, d derided. the ee e Rae. 


became poſſeſſed of the term, and continued in poſſeſſion 
ill asth of April 73) That Thomas-Lewis, the original 
leſſor, by his will, deviſed to ſeveral truſtees, &c. in truſt 
for Mar gan Lewis, an infant, &c. and died ſeiſed, &c. and 


— 


rent being in arrear from Edward Hitchings for the pre · 


viſees; judgment obtained by default, againſt the ca- 


following queſtion, whether it was neceſſary for the de- 


and to prove that the leſſors in the former ere 
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Hitchings, leſſor of the plaintiff, and made his Vile 
executrix. The executrix duly proved the will, and af. 
ſented to the legacy: the deviſee, Edward H. chings 
the leſſor of the plaintiff, entered into the premiſes, and 


the deviſees in truſt became ſeifed, &c. And three yean 


miſes, a declaration in ejectment was ſerved upon him, 
under 4. G. 2. c. 28. on the demiſe of the truſtees and de- 


ſual ejector; a writ of poſſeſſion iſſued thereupon} 


and poſſeſſion delivered to the truſtees on ſaid 15th of 


proc 
April 1737. That the truſtees had retained the poſſeſſion; Wi fates 


and Edward Hitchings '(lefſor of the plaintiff) had not WIG, t 


fince paid nor tendered. the rent in arrear, or any part ad- 
thereof, nor the coſts; nor filed , bill for. relief in rn 
equity. F expli 
Ox trial of the ſecond 3 brougltt by Ed. ¶ cron 
ward Hilchings againſt Lewis, though no affidavit was pro- ¶ unde 
duced, “that half a year's rent was due before the en 
i deelaration in ejectment was ſerved upon Edward Hu. the 
e chings, @c.” yet a verdict was found for the plaintiif : br r 
ſubject to the opinion of the court, whether or not the i 
plaintiff ought to recover: which depended on the i 


« fendant, Mr. Lewis, to produce. the affidavit alluded to) 
had n to re · enter. 


LokD 


. / — 


# 5 
. 1 0. rn. 


„ e whether tha Seft<jeB. | 
„ went was regularlx bronght and proceeded upon -by = 
« the truſtees. under T Lewis's will, purſuant to 
« 4, G. . cab 2.7” This laſt ejeftment'is brought 
near twenty yeats :after the former. Now, beſides the 
here is a deciſive fact ſtated 3 namely, “ chat the pro- 
« ceeding. under the firſt ejectment was under and by 
virtue of the act of parliament. Indeed \Eduard 
H.tchings was in poſſeſſion, as appears hy the caſe, till gth 
of April 1737 When poſſeſſion was delivered (hy virtus 
ca- ¶ unt in poſſeſſion, he muſt have been ſerved with the de> 
n caration in ejectment whether it was a commom law 
of {Ml proceeding, or a proceeding under ag. G.. But the eaſe 
2n ; Wl fates it to hate been à proceeding under that act; if 
not so, the judgment muſt have been founded upon ſuch an 
art I dvi as the act requires. And the caſe does not ſtates 
in I mrmatively, &. that the judgment was irregulars ot, 
. Werplicitly, “ that there was no affidavit at all; or indeed 
any thing to rebut the preſumption, which is extremely 
Ed. frong the other way; For Edward. Hitchings acquie ſeed 
pro- inder this judgment, execution, and poſſeſſion, for almoſt 
f wenty years; never tendered the rent and arrears, to- 
Hit. N uther with coſts (purſuant to the act), nor filed any bill, 
tiff; or relief, in equity, within ſix months after the ne- 
t the ¶ cation executed; nor indeed at any fabſequent time. 80 
the ut he is barred by the ſtatute, forecloſed from all re- 
e de- N ef in law or equity (other tlian by writ of error) und 
to de landlord is, by virtue of the act of parliament; to hold 
mente premiſes diſcharged from the leaſe,” on the ſuppoſitign 
at bis former proceedings were regular. The affidavit 
mj be loſt after this length of time ; or the landlord max 
ono Unable to procure it; 6 
| Ft 5 uy 93 


of tlie tenant to offer a.compendatian at any time, in ordet 


eee w. e Page N ut 
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the landlogd; eee eee 
ftances upon which his judgment and errrution were 
founded. As to the ſuggeſtion, that them may be frand, 
* connĩivance, ot colluſion, with the under- tenant, in 


<<©:the-manner of recovering judgment againſt che caſual N fell 


e ejector; it is merely imaginary in the preſent caſe, WA (cri! 


Beſides, fraud will infect every thing: and upon the prin- of r. 
ciples of Fermar's caſe it would not ſtand. There can be dire 


n ſuſpiciom of any ſuch: thing here. For Edward Hi. Wl ed 


hingt, the prefent leflor of the plaintiff, the perſon who ſo a 
has thus long acquieſced under the judgment and execu- ¶ ouſt 
tion, and never attempted to be relieved ſrom it, is himſeli cc 
the very man upon whom the declaration, in the , 2 
gjeftment, was ſerved. I he profrſſed intention of this . th 
act. of parliament was, to take off from the landlord the m 
inconvenience of his continuing always: liable to the in» N ge 
certainty of poſſeſſion (from - its remaining in the power 


to found an application for relief im equity), and to lim 
the tenant to ſix calendar months after enecution execute 
for the doing of it: elſe that the landlord ſhould»fre 
thence forth hold * demiſed e arg 
the anne . 2144 2 0 F 


* "£74 . A 


„Hi A ASS: rn wacky of opinion, «t 


4 


.-Dannon, RY concurred 95 that the: hingt had 

title to recover.“ The former ejectment | brought b 
the landlord-aaind Edward Hitchings the tenant, who | 
now become leſſor of the plaintiff in the preſent ejettmer 
is'Rated to have been ſerved upon Hitchings, under ar 
« by. virtue of this act 4. G. 2. c. 29. Now the alt ex 
r 127 pre In( 


bv 44402 Had nw - | 8 

mefcly reitel, <«, that great inconveniences, frequently 

« happen to libdlozds; in enſeb of recent fen non- 

« payment of rent from the many: niceticy atynding: te-” 
« entries at comtnon lam; and that exporites ant des” 
« lay often happened from injunctions out of! equity} 
« iter judgment in ejetment; and the a@/is/ pro- 
ſeſſedly made, t& prevent theſe ingonveniences. It pre- 
ſcribes a method of proceeding, ia two caſes of manners 
of recovering upon the proceeding in cjeQment, which it 
tires : one; it cuſo of judgment agairiſt the caſtal 
. ceftor; the other, in caſe of « trial. In the former (and 
ho ſo alſo upon nonſuit on not confeſfing leaſe, entry, and 125 
r- ouſter), it diregts, „ that it ſhall be made appear to the- 1 
nell! I © court where the fait is depending by affidavit, that half 
fir WM © year's rent was due before the declaration was ſerved; 
this N that no ſuficient-diſtreſs was to be made upon the pre- 
„ wiſes, countervailing: che arrears due; and that the 
„ eſſor had power to re- enter n in the latter eaſe; the 
kme muſt be proved upon the trial. The preſent quei 
don is upon a judgment againſt the caſual ejectot, by de- 
halt; and upon an ejectmont brought under this 4K. 
we muſt proſume it to have been regular, 48 nothing | 
wpears to the contrary. And this caſe is not like thut of E, 
Mer ies v. Dyſon : where, © in an action for ee profits, 3. Sts. gots. * 
" the plaintiff offered a tocovery in ejeQment againſt the 
\ caſual ejector; upon which no writ of poſſuſſion had 
iſſued : when the defendant would have gone into the 
title, the plainti@ inſiſted that he was eftopped from 
doing ſo, by the judgment againſt the caſual qq. 
n the Chief Juſtice held, “ that though it would have ' 
been an eſtoppel, if the then defendant had been made” 
defendant” in the ejectment, and the verdit againſt” 
him; yet chat judgment, to which he was n 
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1 
could be no eſtoppel to him;“ and theres the d 


lant was permitted to controvert the title. And dat 


ad 
jt . 
abo 
er 
5 
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inetion is right ; but not like the preſent caſe. 
M 2 Forza 
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+Fosrzr; J. was of the ſame opinion. The "TIM 
is certainly gocd, till ſet aſide. The preſent objeQion, 


* : P bs „ © *- dv - A m_ . - V+ * " 


of the mot producing ſuch an affidavit,” is grounded 4 
uponithe 4. G. 2. c. 28. and that act does require ſuch or 
Pp aw affidavit; and for that very reaſon. we muſt preſume, 

* 5 _ 4 that chere was ſuch a one made, and that the judgment 7 
l was founded upon it. But the e in cn, | 
ae eee it nin, in th office, | = 
11 3. allo n 1 would be unreaſon- " 

able, that the plaintiff ſhould recover from the landlors, Bil * 
after almoſt, twenty years acquieſcence, and after the land- 1 
# lord may have improved the eſtate. The act was made to Bl 4, 

_ compe] leſſers to bring their ejectment, or their bill in WI 
cquity,\within a limited time. And this is ſtated to be 3 fi |" 
procceding : under and by virtue of that act. Therefore Will 0 
there muſt have been ſuch, an affidavit, though. the pre- 5. 
ſent e did not en Mila gane oor the de- hy 
cen 2 my $7 inti 
A Fn ow rent 1 1 dos, = cif ithe after * 
wards. tendered, and that before delivery of the dech- hy 
ration, the court will ſet aſide the proceedings under the gui, 
2. Neck. 246. act: as, in Stevenſon v. Merigbt. It was moved to ſet alide BY, - 
proceedings with coſts, in an eje ment under 4. G. 2. op 
7 e, 28. for non-payment of rent, the leaſe having a condi- * 
tion of xe · entry. The declaration was delivered 4th De- Mae. 
cember 4950 but on the- th of November preceding, the nt 

tenant in poſſeſſion had tendered his rent, which was e- 

fuſed by che leſſor of the plaintiff, becauſe he had put te 1. 
affair out of his ow.n hands. On 23d November it * 

again tendered, before witneſs ; and being again refuſe * 

the tenant left ade nee his W b ou... 

. ae F900 nf 1. 
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IT was ſhewedfor cauſe, that infleu@ions-bad hen given 
to 21 attorney to bring the action 5 that the tender ſhould 
ed have been made before action brought, in order to tax 

h WY proceedipgs ; ob it was merely matier of defence hs 


Ke, ypon the trial. 
nt et 
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Bur by Gage; 8 8 Juſtices, * 
Dr Gurv, Chief Juſtice, and Nazzs, Juſtice,) the ten- 
ker was made before any natice af On and there 
on 8 
ſore the rule abſolute, 053. 507 Th Gs, " 
rd, . *. 
a In the king's yok if the premiſes a are 9 Dr Nu 
© BY on or Middleſex, and the notice requires the tenant to 
Lin appear on the firſt day, or within the firſt four days, of 
1 the next Term, the plaintiff ſhould regularly move for 
fore 


judgment againſt the caſual gjeRor, in the beginning af 
that Term; and then the tenant muſt appear within four 
ys incluſive after the motion, or the plaintiff will be 
intitled to judgment. If however, the motion be de- 
ferred till the latter end of the Term, the court will order 
the tenant ta appear in two or three days, and ſometimes 
immediately, that the plaintiff may proceed to trial at the 
ittings after Term; though. if the motion be not made 
ore the laſt four days of the Term, the tenant need nat 
pear until two days before the eſſoin- - day of the ſubſe- 
quent Term. And ſhould the notice in ſuch, caſe require 
de tenant to appear in the next Term generally, the to | 

ant has the CREATE ION CEA; | 9 _ 


810 
A «$444 


* ag acl 
Is * common leaks if the Promiſed are»fituate;/5n Re 2 Trin. 
london or Middleſex, and the tenant has notige 40 ap 3*" W pe - >" 
her in the beginning of the Term, the plaintiff. cannot 1 
Ke any thing by his motion for judgment againſt the ca- —_ 
i cjeftor, for default of appearance, ugleſs ſuch motion FT 4 * 
. next aſter the firſt da of r — ©» 
ö ö M 


8 
o N 
= 


"os 
— 


Qs ta Ents, | nt We 


Eg e eee Bit 
| Parnes, 4to it has: been holten, that this rule does mot re 
e EV the Natiife ae OY 


N . * 1 
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cauſes, though the cb eden be Laing 
big-day of Luſter or Michdeltnes Term, yet 
rue — 5 Ja Both courts, is; allowed till four day: afte 

de nekt iſſuuble (that is, Hilary or Trinity) Term to 15. 

pear; and if the cauſe ariſe in Cumberland, or in any 

| | other county where the affizes are held but once a- yen, 
* xhe tenant is not compellable to eee days after 
- the Term preceding the aſbzes. But in thelking's bench, 
ßalk. 257. 'the plajntif muſt move for eee the ſame Term in 
Wich the tenant has notiee to appear though the prac- 
tice is different in the common pleas, ' for there he may 
move for judgment at any time during iche next iſfuibk 
Term. By a late rule of the gouxt of King's bench, the 
Mich. . 3-dlerk of the rules is, for the future, to keep alpook, f in 
. Keren. Ahich is to be entered ell the rules which mall be dd 
veted out in ejectments, inſtead of that formerly kept, 

which contained u lift of "the ente moved. The 

'entfy is to ſpecify the number of me entry 5 dhe county 

un which the pretuiſes lie; the nume of the nomin: 

Plaintiff; the Yi leffor of the plaintiff «(with the worde 

46 and ahiees, if anore than one) ; and alſo-the name of 

the caſual Hector. And unieſs the rule for judgment be 

drawn up, and taken w y from che oe of che clerk's 

ide rules within two days after the end n 

Which the: ejeftitient ſhall be moved, e rale it to | 
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ſeſſion, or receites the rent; becauſe it is an act of cham- 

perty for any one to zuterpoſe, and cover: the poſſeſſion 
vith his title and if the party-could make any perſon do- 
5 fendant with another, who was not concerned in the poſ- 
* ſeſſon, it was a miſchief at the common law; becauſe, if 
| the plaintiff recovered againſt one of the defendants, 
the ſtranger,” who was acquitted, had no remedy for His 
coſts. But this was vemeilied by the g. & 9. W. 3. c. 11. 

1. 1. whereby coſts are given to the perſon ſe arquitted;” 
unleſs the judge certiſies immediately on the trial, that 
the plaintiff had a probable cauſe YO N 
fendants 25 


lndlords, where ejectments are brought inconſiſtent with 


poſſoſſion, by colluſion with the tenant) ſuch tenant. 
4 being ſerved with -a declaration in _cjotment, muſt 
give notice thetecf to his landlord, under the penalty 
* of three years improved rent.” The penalty bhow- 
erer does not attach on the tenant of a mortgagor who 
owits to give him notice of an ejectment brought by the 
mortgagee, in .ordor to enforee an attornment; as was 


againſt the defendant, upon the act, for ſecreting an eject- 


wortgage forfeited, thie defendant (who was tenant to the 
erm ill plaintiff) had agreed, in a converſation he had with the 

MM attorney of the murtgagee, io attorn to him; but the at- 
torney,- not. thinking the promiſe ſufficient, delivered 40 


of procuring à written attornment, and would not be 


Alt Abele in rent W in neee e, 


Now by 14. G. 2. e. 19. (which was: 1 aid of Seine | 


their titles, and to prevent fraudulent recoveries. of ' the - 


ment. In 178g, the premiſes being in mortgage and the 


the defendant an ejectment in April 1985 ; inſorming 
bim at the ſame time. that it: was only far dhe purpoſe 


proſecuted further. In conſequence of which the de- 
M 4 bis fendant,. 


\ 


determined in Buckley v. Buckley. An action was brought «. TRep.647; 
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; ; 


1 "p 
* 


_ 
| Seck. 13. 
balk, 257. 
”, 


a 4 
* * 
9 


| . . had a right to demand before tho ſtatute :] # and incaſe 


. to enter into tho like rule as the tenant, in caſe he hai 
appeared, ought to have done, the court ſhall permit 
% him fo to do, eee den eee 
2 worn” till Tas : N 
e ee e 
. . 5 Pon this "Roa it bach hen ſaid, that the court-has 


apa 193. 


caſes where ejectments were brought inconſiſtent with 


' $:ſhall be ſigned againſt the caſual ejeftor--- But if the 
_ <:fandlord ſhall defire to appear by\bimelf; and conſent 


in poſſeſſion, and J. S. who alſo elai med as deuiſee, moved 
the court that he might be made defendant; inſtead of the 
tenant, who ou wr th to Br opts: 49 


* 


Tay LTTAh REMEDY 


- A to the mortgagee.» He gave n 
notice to the landlord; either of the ejeſtment or of the 


this caſe did not come- within the ſtatute, nonſuited the 
not come within the ſtatute; for that it only extended to 


the landlord's title. They obſerved like wiſe, that the 
e jectment was brought for the purpoſe of compelling the 
tenant to attorn to b deri a ae 
TE him to do. 


By the ſame done * the landlord 8 weine 
as; court, make himſelf defendant with the- tenant in poſ- 
*ſeflion, in caſe he appear; [which is no more than he 


ſuch tenant ſhall refuſe or noglect to appear, judgment 


wo juriſdicbion to admit any perſon, but the landlord, to de- 
fend, inſtead of the tenant ; therefore here 7, L. who 
claimed as deviſee, brought an ejectment againſt the tenant 
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Bur this doctrine was mprobated by. Lonn Man 
urg in the caſe-of Feuer v. Shame; in which the 34 Furr, 129. 
principle was conſidered, and the caſes anterior to the at | 
e explained. In that, caſe it was moved, 
6n behalf of the plaintiff, ta diſchange a cle, hereby it 
had been ordered that Earl -Gewer..and Dm, Giffard, 
undlords of the tenant in poſſeſſion, ſhoyld be joined and 
made defendants with the tenant, if he ſhould appear; 
ud if bp mould et, peng, een appear for tham- 
are ed foward: 
i? eee ee $ ne 25 

Tur bellen to the rule Was, t that Karl Gown © 
and Mr. Giffard had never been in-paſſeſion ;” and that 
the act was made for the ſecyrity- of landlords: wha-bad 
been in poſſeſſion only, and whoſe TOY Pa hn 
them notice af eee f bene 


(+ 7 k 4 : 1% 87 18 0 


Acasz was olted 1 tba n been mad Goore v. Ree, 
io ſhew cauſe,” only z and on cauſe being ſhown (gin. # B. 4030. 
that neither party had been in poſſeſſon! ), the rule 
by eſcheat, on the death of Elizabeth Loviſen; and the 

intif „ A ag nee re wer 
er aan 2 1 ule” 

N e mann, 
"ALL the eee attorned to the lefſors.of 
L Amma conan nn not appear. tl nt 
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25 


2 e mn af? ü, 
Axp to prove „ 
admit any petſon to defend an ejetment · inſtead; of; the 
ene e e ere Bhs Barnes 426 
and dla 1. Men ut Gited: iv MN Web ens 


ebnen HE - 5 
15 — — eee ing | 
15 & leſſors of the — dlaimed as * 
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Tas LY Ca Ine 1 
vnd Mr 5— * copyhold, pes , 
Varauis; not for a ſorſeiture for want of au heit evinins WY «| 


zn: and therefbye only defired to Have dhe chuſe wiel. 4. 
lord H 4 manor; it us Thid, hat ſuch 4 feifin in lay df 


un efchpested copytiohd; that che ocoupitr "is his 'tenant u « ; 
wil antthe lord may diftram for tbe vent; and o 
erh the bceupier may nar be liable to che penalty of « « 
the kriple, yet the lord imay-evow upon him for the ſin 
vent. We lords by-eſthet «claim upon the ſame foo «j 


if they were heirs to the deceaſed tenant; and the bel c 


_ . might be admitted to be made defendant, though he | a 


'_ _ Janidlords d fore, | Thats mere probable-eauſe of d 
mus ſufficient'to intitle-the/Jandlary-to- be made defendar 


dude ſtature, the landlord had a-pight by lo to be join 
with his tenant : and the ſtatute only timfarces this vigh 


- 


r 
* . 


ever received rent. The eſtate originally belonged ti 
"he hors, moved from them, and reverti to Uliem, folliil 

want of heirs of che tenant; and are meitheriſtrungem, ut 
pollute with the tenant. That the ſtatute ſhould t 
extended further than to tholcicalep onlywhere-rent * 
been actually received: to landlords ae jure, as well as t 


this real title being to bo tried afterwards. That beſ 


amd ſheuld, «therefore, be conſtrued liborally, to pee 
the miſchief which occafioned the mabhing af it Fi 
the caſe of Goore v. Roz was a caſe where no rent h 
tboen paid by anybody, and the purchaſe of 2 
title : but the lord of à (manor e Aalen dern | 
yithin t the words of the od 
* Reife DH] N 002011 1807 7" tene. 
— P84 1 eee. 
enn Herner. It puts the refuſal of the motion 
4 want of juriſdiction-. Wuhereas, in enment, . 
* — never want — to ße 
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4 fame authority which brough it thus ur, ay cortaiu 
« carry it to a higher degree of perſectiom, as eren 
6 points out either inen weriemecS or defs Gee. Phe 20 
« of 11. G. 2. was drawn and brought in by Sir folk 
« Strange : the proviſions therein, relative to proceedings 
« in ejectment, were either to inſorce a right practice, 
« or oceaſioned by ſome caſe contrary to the general 
* ſenſe of the bar, 'which the degiſlature virtually eo 
«4 demns as erronedus. In Strange 1247, there is hot u 
#'\yllable n be admitted 
. e o bf 
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lead of the whant; nor have put Hlmſelf in poſſeſß on. 
Ind che ct only dets n the landlord to prevent he tenant 
m giving vp che poſſeſſon. That the 'folid"'con- 
Aion of the act was, that there being no poſſeſſion, 
ere could be ho/Jandlord:” And the eie f Su. 
went upon that ' principle, and was fully Aiſeuſſed. 
he noi that caſe the rule was diſcharged; There no vent hall 


ar 77 
8 


n vr been paid under the leaſe ; and the/qourt obſerved, 
ent, that the tenent would not have been liable'to the penalty 
rent NF for not delivering che Yeclaration?® That here) was 
ial. r 
ie 


x ejekment is ths Credture eee js | 
« quced within time. of memory, and moulded gradually 
« jnto 2 courſe" sf practices, by rules of the cobrtsrs Phe 


kndlords are not within 11. G. 2. c. 10, for * 


bon only not to ge one: for beſore the act Ho min  - 
puld liave come and been admitted to defend wich r 
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caſes of mortgagees after forfeiture, or ſuch like), Abd 
even an heir, vrhe had never received rent, could not he 
le in te ba made deſendant, under the ac. | Moreor, 
claimed as heir. And a lord -clajming by ef. 
— e eee mg 
EO ODT PRA 
Py „ „4 15 k H- "© TOWN e «4+ 5 r 
Lon 9 is a ee of en s 
quente: and [ am glad it will be ſettled: An ejes 
is an ingenious fiction, for the trial of titles * ie 
poſſeſſion of land. In form, it is a trick between two, t 
diſpoſſoſs 2 third by a ſham ſuit and judgment. The arti 
fice would be criminal, unleſs the court converted it i 
a fair trial with the proper party. The controul th 
court have over the judgment againſt the eafual ejefor 
enables them to put any terms upon the plaintiff whi 
in poſſefion. When the tenant, in-poſſeſſion/ aſked w 
admitted defendant, the court was enabled to add cor 
ditions; and therefore obliged him to allow the fiftior 
and proceed to trial upon the real merits, - It migh 
will. He was bound te give notice ta his landlord 
required the landlord to be admitted defendant; with 
tenant, if he was amicable ; gr without him, if he, con 
trary to the duty of his relation, ſhould þetray the cauſc 
There can be no ground for admitting the landlord to 
a co · deſendant, which does not hold to bis defendi 
alone, in caſe the other abandons. The plaintiff oug 
not to recover by colluſion with one, to the prejudice of | 
third: he ought not to recover without à trial with hill” 
| e intereſted! in the queſtion, — 6 f 
VAR ju 2 
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*idgment. | Thexe are ty matters - te — 
firtt, whether the term - landlord” onght not, as to- tha 
to extend to every perſon whoſe title is con- 
neſted to and conſiſtent with the. poſſaſian, of the, accan, . 
pen and diveſted or diſturbed by any claim ad vetſe ta ſuch · 
olleſion ; as in the eaſe of remainders at revenhona,exe. | 
poHant upon particular eſtates." Secondly, - whether it | 
hoes not extend, as between two perſons claiming ta be 
landlords de jure, in right of repreſentation dd landed 
4 ſalh; ſo a8 to prevent either from xgrovering by cg. 
lion with the oecupier, without a fair trial. With ha 


—— when there is a privity between them, tha 
e mult be upon the ſame bottom: and letting in ti 
ee can only operate to prevent Solluſian; t 
no anſwer, that any perſon affected by the judgment. 
may bring a ne ejeament;” becauſe there is a great) 
kifcrence between being plaintiff or defendant, in, cjeQs. 
nt. In the caſe in this court, which was cited, the, 
nant in on oppoſed both: in that in C. B. 
ant in poſſeſſion. had no ſort of right. His. Lordſhip 
tioned. a looſe note in Mens own 


Ma. * as — the firſt part of b 
was not introductory of a new law (for before the at 
ndlo — hchnd 
anne. #1 e 06/53 un t a eee 
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2s landlord; and it would, be. unjuſt, to the hre. 


C Ds behalf of the nan in eto | 


ein Tis een b been. . 
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that both the county of King's bench: and>comman. ples 
would grent this te a yerſbn claiming/ticte wo the hu 
. Siderß 24. ſhews'it was then uſkah. ' 7 "Billy's Aön 40, 
One who bath title de the land im gueſtiom may, upon 
motion to the court, be made defentiant with the te- 
e nant in poſſteſion, *thar he may thereby defend bi 
„ Utle ' which continued to be the method of 'pic: 
dies That the ad 17, G. . 0, 7%. as! cccalioned/ by 
„dee deßeieney of Jeſtice in this method in uo reſpech 
Oe was, the untlertenant not sequainting nit landborl. 
And the looſe note in 12. Mod. 21 f. (Aidrymous) is the 
only eaſe where the dorineis laid dowrl;/ Siithat if no- 
c tiet in ejectment be given to the undertenant, and be 
8 «« doth net acquaint his landlord therewith; but fuſer 
judgment to go againſt him, the eo upon motion) 
« wilt not ſuffer execution to be taken out till the right be 
«-trje#:” The other defieſeney was Mur mentioned in 
SGbodhigbt v. Hart, where the tenantwould nor deſend. The 
nants / ſeereting ej ments from their landlerds. The lat 
of the two clauſes eonſiſts of two parts. Tho firſt pan 
it only gives power te de what had' uſually been done be- 
fore; vin. admitting the landlord to defend: tegelbor wit 
the tenant in poſſeſſion. But the ſecond part provides ke 
admitting him to defend inſtead of the teriant, which had 
been, in ſomo late caſes,7denied: See Caſir of Profiicei 
& B. (by Mr. Cole g. It was rofuſed ; nor would tl 

court oblige the tonant to defend, even upon indemni 
Barnes d tien: Se alſo in the caſe of Baliiridhe o. Hahn u. 
ma court denied to make the landlords defendants without * 
| _ ther tenant in poſſeſion, who refuſed to appeur: but they o 
made the common. rule, * yo add them. In ther calc ff bat 
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Nate of Meng v. Meng the! court refuſed. TM 
he landlord-to dehad tones rds the debe ene aun. 
„ l e en e, FE | 
de ſecond part of the act. They, wee al between che 
ine of Goadreght: v. Hart and dhe mabing af the ask, 
duct the act it, was clgar, that at leaſt; all perſons; mighs. 
nd without cha: tenant in pofſeiion;; who might;: defarey 
hare defenuded avich him. That the rath and arghiiohuaſes - 
the a j apiinin 
PASO -N Nba b # ach nin 
Gi eie * ** % Meng 4100 pas 
— manyiyaars bofornchrntH{$oWs Cont aipor | 
ad ML) a rule hid down by LordChiet Juſtice K OT 
that no man ſhould be admitted tenant or deſamaut in 
cement! by-the-common 'rile, umbuſt he hac been im 
| poſſoſſhon, on received rem ; and not a ere {hmages.”? 
the reaſon of that rule did nor held im tie pee 
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ht ; for a lord by eſchearz deſending his tule, Gn 
ed ver, by ſo doing, be conſidered as guiley of champeryy = 
That ch wa noof th lors} However, the rule was in- 
t y laid den in Coup ab ach That heading 


— res yormenbbiphandgu Wiles. 

It, 1 1.) But before that act, leſſors made ſeveral * | 

ſendants in {oje@rqzent, in order! te take of their ei- 

| - ads - have no. coſts, if acquitted; 

N,, p 

if as well as againſt defendants; and means to-exclude 5213 A 

mere ſtrangers to the poſſeſſſom. In the caſe. of - 

ene hord\ Bach, e vevers . 33% 

r, was admitted co-deſendant with the tenant; 

tat 2 truſtes may be admitted, if he: deſires ite, tough 14 33% 

without his conſent. 80, » mortgagee. The true ey 

of admitting as a c6-defendant; beſure dhe a8, m 

W not be admitted: but n ; 
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; as _ << cangiot compel him to it.“ That 4 lord by eſchar 


| Comb. r3. was made for judgment in eject ment, upon a leaſe ſe: 


: 4 154 211. giving notice, &c. the court will not e 


Comb. 13. land, and ſet up a caſual cjeRtor., But the court wo! 
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pico not a mere- firanger had a rich to be ad; 
WY 16 emitted In the caſe of Underhill. Dunbum it is 
" ids 1% Alindidrd may be joined «4 defendant with the 
$;tenant-in poſſeſſion if he requeſts. it: but the cour 


z not a mere ſtranger, but has the immediate right and 
title, in caſe no heitſhip be made out: and therefo 

_ the moſt proper perſon to a Oe bor 

dy whoever claimed; and might reaſonably be co 
within the word © landlord;“ the tenant in poſſi 
being bis tenant at will, if no heir be in exiſtence. That 
. .o a lord by eſohtat, is à title favoured even in the freeho]: 
3. d. appent by Lord Buckhurff's caſe; much more ſhoul 
it be-favodred in a copyhold: caſe, where the freebold i 
never out of the lord. The tenant in poſſeſſion is onl 
tenant at ſufferanoe to the lord by aſcheat, after che de 

af the laſt admitted tenant has been preſented. And hi 

not having been in actual repeipt of the rents, is no ſol 
objection. That there muſt be a trial of the title, befor 
poſſeſſion can de obtained is a fixed principle. A motic 


on the land 2. and denied : for per Cun = You, m 
6% tryit.) Where the tenant. ſuffer judgment withot 


n out, ee Ad f 

n is bein 8 

e caſe, eee obtain the 1 

ſefſion, unleſs the lord: was admitted to defend bis d 
It was not, worth the tenant's while to defend it; forl 
poſſeſſion would be determined iminediately,.whict 

/ __ fide prevailed, Suppoſe it had been a vacant/cſtate ; 
leſſor of the plaintiff, muſt have ſealed his mn 
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without a tri 


would, in ſuch caſe, have admitted the lord to defend, in 
order to oblige the plaintiff to go down to trial, and make 


one claiming ab beir;.the other as lord by eſcheat, bring. 
getuents, and both recover judgment; how would che 
feriff know: te whom to deliver. poſſeſſion ? Admitting 
ik to defend, would prevent a circuity of litigation., 
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lis matter; and are all of opinion that it muſt be trieul 
between the two claimants, the heir and the lord. The 
E no intereſt i in the queſtion: he ought not 
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n a feigned iſſue 3 or, an ejectment brought by the lord, 
yith an admiſſion of his title, will come to the ſams 


wing. Whereupon the court recommended, and the 
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tat the lord (who. never could come into poſſefiion 


eie being ee ene the leſſom af the 
ugiff; who (claiming, as heirs) mould be admitted to 
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and making out his title. And die cen 
nould- bave Penmitted the Lord by eſcheat to have ſern. 
that the title as well made out: conſequently, the out.. 


out his title. And there was, as much reaſon to do it, 
adere the tenant deſerti his claim. Suppoſe two perſona. 


. MANSFIELD... We a very folly of x 


z ſide, or prejudice either. He does not appear. | 
3 ſhould: therefore be tried in 2a; way to give 
wither any advantage from +is poſſeſſion. ,. It may be done 


nel on both ſides conſented, to a fair trial of the tits. . 
by eſcheat. , Tho method at length agreed upon, was, 


tout an ejectment 49, be brought by him) ſhould im- 


d, „ or together, e 


erden yi yy «rd owl . 
n they, did, in order 10 retain, power over, the mate. 
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r near $00 years diſtance; upon the ſame'ſubjeR, where 


ithflandinig oft t the Paine which wie 
l te ' whom the public were obliged fof fihding of 


ment. 
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tried? and WIſo'to give ſueh n 
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Mx Fpberwer dle A — 
able that two differenit acts of parliament had Been made, 


there was no occaſion for either; viz the ſtutute of —— 
min 2. (13. Ed. 7. K. 126g) and 187 ©, 206. 1% TN 
ſtatute of Weftmin/ier 2. ci g. he fald, was not new pro- 
viſion. Fot before that ſtatute, all -tofe who food 
behind the tenant in poſſeſſion, had always a right, at 
common law, to come in arid be received, pro intereſſe ſus 
cb defend the poſſefiotr; Which was 5 -ohby material to 
ther, by the change whereof they would Rave been 
greitly inommoded. And hie ſaid he was perfuuded that 
the more the docrine of rereit was looked Into, "the 

ſtronger it would zppear:” He therefore wotidered there 
mould have been any doubt, before 11. Ged. 4. öf admit- 
ring landlorde to defend inſtead of che tenant in poiſeſſion 
eſpecially as they were Tuffered tb make Wein gebres co- 
defendants with the' tenants. He teferied & Lord = 
and Bracton. 80, before 17. G. 2. c. % it ws 
praktiee to admit the landford and the tenknt in poſe; 
flon, totlefetidants. He took "notice Hewile, hat 
re had ab 
b eut off Ailatories, Jer it wit the court of eue. 
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un intereſt fury inſtead of Ahe tenant. in paſefſioe.) = 2 
They anſcered. they had not-Lotp Me- Tben 
here is no other hut .chas; which denies the ,authoxity | 
o the caſe in 12. Mod, a- Phe Cs, , e 
nord liberal. In 2638, it w ad- by the prothongharyy Styles my, 
« that the court would, pon um, Allow. him h 
5 lated title, to defend it? lu the Itch of King Wile 
kun, Lord Bath claiming the reverſion by desd, affe 
je death of tenant. for liſe, ho feceined the tent, was 
unitted defendant,” becauſe. it might — gels Com. 2 . 
lathe 10th of King William, it is laid dawn 28 f 879 
un rule, & if notice in cjeQment be given. d une 12. Mod. at, 

u dertenant, and he deth het acquaint; his landlord. 
$ therewith, but ſulfers. judgment ta go againſt) him, 

the court, on ation, will. not, Aue Enie it. 

be taken out till the right be trie: which is, den = 

jive, that the. Jandlord «ſhould not be betrayed, burt 

night defend alone. In the + of Queen Anne, Horx gay, 3 5 

„ © it. is due H right to the laodlatdys ty get 5 10. Mod. you 
lekendagt ;.,otherwiſe,, the, nant in poſſeſſion, might *' a 
combine. with b leſſor. of. the plaintiff, and onſt. dhe — 0 
landlord of. his rent t, and. fo gang. that. right, would 
Bünger getermine. the, point in gveſtion. The 
bination of the tenaut in paſleſhon could not be pte: 
&, unleſs abe landlord might defend alone. And the 
ini down. in a cale like the preſent, where the 
1 lagdlord. Thug food 
and praftice, when the mation was made in 2 
| view Horm: It ſgemvto, haye been very little cog 
Thewnly reaſgn;given why the tenant mit 
ny bi lars by fag re. {* bebands ahs 
9 defendant anacym. de 
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was à breach of the rule In che teininty en ti 


deſfending. No wonder 
„ tamen. For this is giving tenants mhνẽ̊ oO great a 


and to chooſe their own landlordt.“ The count re 
fufng to relieve the landlord; hecprefifed- with the 


| ferod the plaintitr n jeRtitent;” by eotrupe'ptaice wid 


the judgment: and poſſeſſion given in conſequent 
thereof. This | cafe certainly oecaſioned the clauſe in i 
att of parliament relative to this ſubject. As che parli 
ment has contradicted it, one may venture do ſay; « 


N an eee rronee was the other en. 1 


method of putting the perſdn clafming to be lord 
A eſcheat, to bring his cement wat the proper 


udnmtted the lords 0 defend 2 


Bad refuſed to epnſent; the eur would hate 
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wonder Sir John - Strange: adds; . que1} 
«power; ; and makes them abſolute maſters of the eſtate; 


moved; but was denied relief. 80 the court firſt ſuf. 


. oc 


the tenarits, to difpoſſeſs fs che landlord by a judgmen 


landlord, by corrupt practice with the tenants, to defea 


«was haſty.” Every reaſon of private juſtice and put 
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A xvLE' by conſent having been ordered to be dr 
up, Lonẽůũß MansrizTB declared he war clear that ti 


of trying the right vpon the merits. If chere was re 
no heir, the lord fiod in place of the deeenſed: but 
here was an heir, the Tord's "claim was at an 
The court would be obliged bim s one int 
method of trying the tight, in a proper ifue- 
the method inte which it wad put (ie his'b | 
am ejedtment), vun d folk propet iſſue for that 
poſe. If the heir uud Fefuſed, the cburt would l 


them the benefit of poſſeſſion. I 46 lord "om 
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a ® whole e be" ee eee 
ſion,” be ſhopld: ſtand neuter, and his poſſeſion-avail | 
neither : the queſtion ought to be tried between the 
caimants: The plaintiff muſt conſent :* elſe, the other 
p admitted to defend. The other muſt conſent : becauſe, 
E unn 
tied. aan hs Ae 
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mid, that when a perſon applies to be made defendant | 
hould be the actual landlord; it is ſufficient if he have 


pee, is 3 the 
otice, as well as to what accrues afterwards, and may 


ittec in an ejectment, to deſend tuth the tenant ; and 
Þ® caſe he declines, even ta defend without him. But the 


of the tenant. - In ſupport of the motion, the caſe 
Rnoler v. Shamiitle was cited and relied on. The rule 


ds, UNDER 11. Geo. a. [without adverting to he 
e anterior to the act. — Lonp Kanyon. -1f the 
an requiring to be made defendant, under the als had 
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in the room of the tenant, it is not neceſſary that he 
u intereſt only in the landet it ſhould ſeem therefore Comb.g 


int a mortgagee, who is out of poſſeſſion, may be ad- ** n 


nitted to defend, on the tenant's refuſal ; notwithſtanding Barnes gd. 
in one caſe it is Haid to have e AU 3 


Main for it, after ſuch notice; ſurely, . he may be ad- 


th of a deviſer, not in poſſeſſion, ſeems now, under the = 
to be otherwiſe; as in Norris v. Dancafter + in with ng. | 
if it was moved to permit certain dien to deſand in - 4e 10 


ken in poſſoſſhon, and could not therefore be conſidered as 


N 3 ſtood 
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we, by Vina of the diramiue of the Parts; but here; th 
vey queſtion in diſpute betwerxn the adverſe 
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ſelſedl, of hu been in che relation 5 
Art the fant title ds the original hndD, I du of bpinivi 


mentioned it appears to havy * 


Shamtifle, Was by conſent, wid differen from the nidtion 
originally made, yet that was done in (deferptivs th "ti 


would Rave admitted the lord by cheat to deſend. Of bil 
night to defend, and that even as landlord, though he had 
never heen in poſſeſſion, the court had not om the report 


+ *  - fdelibetation, ſeetus to have been, that by the prachlte; even 
anterior to the act, the term lamulura extendednot only 


Preſentarion to a Md de fact. Any perſon, i 
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chat he might have been permitted to defend as 2 lan- 


party and 
Witnfelf is, whether he is intitisd to be landlord; or not 
we therefore are not authorized to extend the pro- 
yifion of the flatute to ſuch a caſe as this: As to the cat 


ogra Ane, ur i 49-1911 
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dene n Ne aten up In Fur U 


reommendation of the court itſelf, and for the avowel 


purpose of trying che right vpon the merits'; che count 
in expreſs terms declaring, that if the heir had refuſed, n 


the leaſt particle of doubt. All the eaſes 'whith exiſted 
previous to the paſſing af the act; thoſe in partieulat 
twhich were ſuppoſed to have given riſo - to it, were in- 
veſtigited and explained; it & being à point of great 
% cohſequęneb to be ſettled.” The reſult,” after great 


to every perſon whale title was connected te and con- 
ſiſtont with the poſſeſſion af the occupier, and diveſted « 
niſturbecd by any glaim adverſe to ſuch poſſeſſion ; but to 
perſohs claimitig ta be landlords & jure, in right of te⸗ 


WG was not à mere ſtranger, and had an turerſ 
betend, wren nn 
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lee Na That the c hat;nodbdbs bo 
pon the point immediately brought forward for ita di 5 1 
„ which Loan Mans. 
niir is tated to convey its opinion ( we have thivught 
den fully of this matter (ade his Lordſhip); and ane l 77. 
all of opinion, that it muſt he tried between the 1, 
« climaniti the heir and the lord. The occupier ha nes 

# inteteſt in the queſtion, He ought nqt to take a fide; 

# or prejudice either. The qurſtion ſhould- therefore 

# be tried in à way to give neither any advantage fm 
bis poſſoſion,'” When the eaſes prruious tu the ſtatune | | 
{all of which aro noticed in that of Fowler v. Shamtitls) 1 
„re confidered, it may be difficult to diſtinguiſh, un tothe f 
10 point in queſtion, between ths intereſt of a remainder-max 
nd that of a deviſe. Though the intereſt vary, yetach | 
has an intereſt to ſuſtain; and In that view not de by - "2 
finguiſhoe even from the gaſe of the immadiate heit e 
dimſelf, As to the latter, the court, in Hagia Yi 3. T. Rep 38 33 
bo, permitted him, though be had never been in poſt 

don, to come in and defend, The father, under whom | 
be chimed, ee ee PI 3 
n. 848 | | 
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Weta Rep 3 5 
ſame parties; Norris v. Dancafter,) the court permitted the 4 T. Rep. 1224 
{1iſce in truſt to defend 2s landlord; under the act. In 
this caſe it was ſaid, that in the er one, the 
tho wiſhed to defend was the cy quit tr, and cc 


jo: therefore govern in the preſenPilitinge. Ifi2 19479: _ 


Bot in ne event will the court endure ge ; 
thoe axeinf tis kindl6rd, vr thoſe who claizir unde? 93 
n 


0 N 
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na ſuppoſed defekt of tithe. In Orad v. Later 
wid ee eee 2 


MI = 


do bis on right [heirs for ever. 4% Punbrbat marcied 


B waz 1753, at the rent ↄf 15l. Giles Laurence, tl 


-T HE" VECALIESMESY | 
hon, on Adth June 17 3a, deviſed the "TRE 
for-liſe, and after her eee ee 


Pembrool, for life, with remainder to his grand-daughe 
um Pembroat, and the heirs of her body, with remaindet 


David Lance, and being in poſſeſſion of the premiſes by 
the determination of the precedent eſtates. ſot liſe, they on 
20th April :2752, +covenanted to levy a fine to the uſe 
of ſuch perſon as they ſhould jointly appaint; and in 
default thereof to them and the ſurvivor: for life, with 
remainder to ſuch perſon as the ſurvivotr ſhould by der 
er will appoint; and in default of ſuch (appoirits 
to the right beirs of the ſurvivor for ever: in Tein 
Term 1752/2 fine was levied: Ann Lance died agth M 
1753; not leaving any iſſue; and on a July. = 
David Lance demiſed the ; premiſes to,,Giles 1 Lowreme 
father of the defendant, fox eleven years, from Michael 


paid reut to David Lance, who died on 17th Novembe 
177 after which, the defendant, atme than 
paid to the leſſors of the plaintiff (who were intitled ur 

the will of David Lance) the rent due on 19th Oc 
1772, but refuſed to pay any more; being forbid by 2 
and William Harriſon (heirs of the firſt, teſtator, Ju 
Harriſan], who claimed the eſtate; but had made noeutr) 
to avoid. the fine, N. B. y the cuſtom of Gavelkind, il 
huſband, of any woman gying ſeiſed W of in 
heritance, is intitled gr his life to a moiety, of ſuch Jand 
ba toms e Faden. 703 N 


i QF, gpenin ng the andy, che court (abſent Gounp)n 
N the how the queſtion intended to 
Which was the right of Harriſon, che Been ke 
IN the deviſees of Lance, came to be brought on 


en without, a Arien anke 
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AAAS ese . 


te court ond not endure, anne eee 
or chiming under, the deviſers, ſhould defend an ojet» 

nent againſt his own landlords, on their ſuppoſed: defeR 
ute. But, as be caſe ſeemed to he clearly: with:this - 
lo of the-plaintiſſjon the Taerfts,/ the court would mot 
nerely upon that irregularity, give judgment for u 
giniff, which would only produce a neu cjecmnen 
They therefore called on the defendant's counſel to thew ] 
aby the fine in 1752, which began to operate on cone 
noiety in 1753, and on the other in 17), with five years 

woa · claim, and no entry to avoid it, was not a bat ta ] 
ght which might be claimed by the Harriſon ? A 
bey not being prepared to anſwer that objection, judg- 

ment was peg? without _—_— e n 


| e 204.71 _ 
— perſon eds wideoro ind ivy. 
biker une mona landlord, but has ſome inteteſt 
þ ſuſtain, he muſt move the court, on an affidavitiof the 
kf, to be made defendant inſtead. of, or with the caſual 
geftor; but this, formerly,; could only be done with the 
kant's conſent. . For the reaſons given in Fuer v. 
Men . mmm 
Ft * 
Y to dw time * the landlord may on ne 
&fendant, the following caſe is material and remarkable; 


d by the plaintiff againſt the caſual ejector, by default 
lane landlord of the premifes moved to ſet it aſide; be. 
0 : his tenant had not given him any notice of his 
wing been ſerved with the declaration in ejectment. 
p) elbe plaintiff inſiſted that his judgment was perfectly 
to e ular; and that the tenant's omitting to give his land 


en Roe.— Judgment had been Tegularly-obs , Burr. 1996. 


at au hocd notice of the declaration being delivered, was merely 55 


n the anntter between the landlord and his tenant, which could 
; lan R 
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fairly k 


 Chingcil-by- à judgment im ee drbent, whete there } 


the tenant, they thought it feaſonable that the tenan 


* to ſhew cauſe why be ſhould: not pay the ben up 
towing on again. The tenant, by his counſel, ac 


between the plaintiff and him, to be tried upon the real 
vin. Upon trading the laſt rule, it is ordered that ib 


it ĩs referred to the maſter, to tax the leſſor of the plain - 


| ſefhong together wird the cofts of this application: whick 
desu, when taxed, (hall be paid by Chr Deng las Benn 
| tlie tenant in poſſeflion of the premiſes in queſtian. Aud 
Cs 


T. ebe 


— hb. court trars/:hi 
early of opinion, that. che poſſeſſion ought. not G0 b | 


been. no trial or opportunity of trying: though dhe of 


even; tteachery, of the defendant's: n tenant. Byt j 
the plaintiff had not been guilty. of any colluſion wit 


eofts + ſor the rule af the court which requires ſervic 
upon the tenant in poſſeſſion, is calculated with à vi 
that the tenant ſhauld give notice to his landlord, in ot 
therefore enlarged; and an order made upon the te 


Himfelf to be in fault; and nnn Th 
landlord was an infant, and therefore could not e 
to the trial of the queſtion (which was heir ip), in 
iſſor. But as relief was an bis bebalf prayed againſt t 
judgment which was ſtrictly regular, no doubt could be 
entertained that the court might add ſuch terms to the 
telief ag were equitable, by bringing the real queſtion 


judgment 6gned in this-cauſe, and alſo the writ of po 
fefhon iſſuod and enecuted thereon, be ſet aſide. And 


tiff his coſts occyfroned by the judgment and taking pob- 


landlord 


| TTY | =_ 
jndird of the-tenadyy | (8g i e 1 
tional rule); and that he ſhall, upon trial of che A __ 
v be joined between the parties, not ſet up any fatizfied RY 
am or any truſt. eſtate, to defeat the. Jafſor- of the plan- 
if; and alſo admit that Suuch Treughton was ſeiſed of dd 
Nia in queſtion.” . 9 e ee N -»F 


une ee ety ene . ry eK 
xd nonproſt the plaintiff, but cannot have coſte s © 
12 Badtitle, it was moved to ſet aſide a de w. Ine. 763, * 
xrply.—The landlord had applied to be made a deſemdantʒ 
pd had entered into the-common rule; but the lefſop 
ide plaintitf had never jolmed in the conſent tt . 
f vas therefore ohjectedꝭ that he cbuld not — -* 4 OW-3 
roceed againſt a perſon whom he never had atceptdl as 
&fndant. - But the court (abſent Ds GAU Oh JJ 
ld the rule to by regular; and that the nominal plainti® 
night be nonproſſed thereby: — WH en 
P $441 S207 en 


E hi r ee 9 . 320 
phintiff delivers declarations, Who are VIX ALL Y cons 
emed in intereſt, and the plaintiff moves to join then | 
ll in one declaration, yet the court will not do it; but 2 
be plaintiff muſt deliver ſeveral declarations to each of 

hem : becauſe each deſendant muſt have a remedy for his 

an, which he could nat have if they were joined in r 9 2 
ne declaration, and the plaintiff prevailed only againſt ©. 
ne of them. And by this means the plaintiſf might have 3 
. | 

Fre the coſts, het 1. 1 n 4-40; ni 
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Hav ſeen what perſons may deſend, che 
do be conſidered pang torr waning bam 
Raven for his coſts, | | Heine M adi 


— — 58 3 
* ejectment, on the demiſe of an infant, until a reſponſib) 
„ . _lakbti@'bo-named, er feourity be given for dhe pephen 

of coſis, originated in the king's bench, and was af 
Neuer. 64. „ ractice, which is ſounded in juſtice, if an infant delive 


Hard 
+. Wile 130. a declaration to the defendant, ſome friend or 


muſt be ſet up as plaintiff; to be reſponſible to e de 
ſendant for his coſts. But if ſuch perſon die 4 
fo that the defendant cannot derive any benefit from the 
rule, the infant himſelf muſt anſwer for the coſts. Thi 
rule was entered into for his benefit : even an infant mul 
not diſturb the poſſeſſion of others, by unlawful entries 
without being liable to coſts.” Previous however to an 
motion in court, enquiry ſhould be made, whether tt 
: be a real and ſubſtantial plaintiff, or not; for on en 
ö Comp. 128. quiry, the guardian may undertake to pay the coſts ; and 
* in eunſe he ſhould, the court would probably decline t 
= - interpoſe.. The law, while it protects the icnbecility « 
$ Burr. 1507. infants;enables them not only to do binding aQs for the 

' Ante, 186. on benefit; and, without prejudice 10 thetmnſelves, fo 
i- Black. 576 ine benefit of others ; but, at the ſamo time, extends it 
protection alſo to the latter, againſt 1 or u 
TOE ee eee 8 N 
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Ne "Ir tie Hkewiſe been holden, that open th doth of 


ä lee, * n ſtuyed, till id 
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coſts. So where am ejeftment was brought on chedeniie ge 0908 s 4 
of a perſon reſiding at Aurigua : ani in another caſe where Cylach v. 4 1 
te leſſor of the plainti®-vefidediw irlinaz the paint das Hill. a.. 
compelled to give the de ſendant a ſimilar ſecurity. In uu 9 1277. 
nner caſe he wat icompelled to do iq; althougſi t w un | 
cement brought under the dire tion of the ehuft | 

chancery, where the bill was retained till after trial uf te 
tjoltment, and ſecurity had already been there given: hut | | 
rere INES But — : b 7 
compel the leſſor of th lain give ſecurity bu. N 
col. This was ruled dm glty v. A Thee leſſur of t- 
plaintiff had brought an ejectment in rhe court; of en. 
quet in the year 198g, to recover- pofleſſion of the ſume 7 . A 
premiſes, for which / che proſentactioũ va brought i but 
ahandoned the ſuit when it came on tried. & rule 
vas obtained for the leſſor of to ſhew cauſe 
rhy the proceedings in the laſt lactiom ſhould not be ſtaid 
ill he gave ſecurity for the cot, in eaſe he ſhould be 
nonſuited; or A verdict be given ugainſt him. The rule 
vas obtained on an affidavit, which ſtated that in the 
the leflor of the plaintiff to give ſecurity for tho coſti 
of that action. In ſhewing eauſe it was ituſiſted, that no 
inſtance of a fimilar rule exiſted ; and t wat ſtated, that 

the reaſon why the court! of excheqver had compelled 

the leſſor of the plaintiff to give ſecurity, was, bocauſe it 

ws alledged thut he could not be found. Buntan, 
/This application is dt warrdraed h un anthorityz The 
nſe in the court of enchequer does not apply herr. | 
Tbere are te nen in which. the-court will 
* The firſt is, whey Wr  @. 
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r ee 


des t hen dhe a "I thr 
_, guardian: or attorney, to give ſecurity: for- the coſts; Wil 


8 ſoodudiy;- where: the [plaintiff reGder; awed: dniphich iii 
„ ... caſe che court will ſuy the proceedings till *{ecutiuy. be 


Bivem for che coſts:; ant thirdly, Where there has becn f 
former eectment; but thete the rule isa Ray ibe pro. 

| m in — goſta of the far: 
e e 80 EF Ante the-preſent ap» 

a plication is wrong. But it is not ſtated, that the ooſti of 
13 wee former cjectment have nat been paid- Rule dif 
1 charged. The . 
2. T. Rep. 31 l. of rectmient, A ATenay . 
| 5 ibn do t Anette - 26 71 00 1639 hed Nane 

— 4 „mus next chiing de be comdletel is the £@MMON RVLE, 

EO — leaſe, eur and unſter. Hete it 
ſhould be remembered, that judgment againſt the caſual 
cjeQor. is always granted, unleſs the tenaot, in dut tim 

ders into the common rule, 0 confeſs:leafs, &c. Bu: 

the tenaut, or his landlord, wiſhes. to defend the action 

he muſt, within that time, conſtitute an attiorneß who 

general iſſue, at a judge's chamber in. che kings bench. or 

at: the prdthonotary s offite in the vommon pleas, This 

2 rule is im ſubſtance nearly the ſames in both court: An 
ttz purport of it is; that the tenant, of other defendant; 

ſhall immediately appear, vcceite 4; declarttion; ple 
not. guilty dn 2 ple of tte ſpaſ a jest ent for tþ 
deiiemente in queſtion q and that, upon trial of the iſſues 
. he tall \confeſs leaſe: entity, und onſter , mf u 
4% — their onLy:: the qe of thb ane being. 40-06 
. me matter to che mere queſtion of —— 
Nen „ Ken a 620 263 irn 12% 
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r We . 
ary, and outer: vn not a conſeſp on of any enuſ fake 
Wee ee plaintiff's title, where an entry: 
acceſſury theroumto j a where an entry n 
prod à ſine; or to take advantage of a' 2 Comdiieh 5. . 
And in the caſe of in ejectment brought by one 4. Mod 
n againſt his fellow, the plaintiff wu, 
—— rule, put to the prabf of an aud 
For though one tenant in common may diſſeiſe - 
er, yet it muſt be done by an uu diſſeiſin, nat bg. Burr 2607. 
mere perception of profits; * \ LonD- Hour tiowevers? Le kn 
ported to havo ſaid — tuner ovodir}/-16G320: / 
one of them only takes the profits; it it an ouſtiuꝶ uf 
the other.“ The law, from the carlieft times; bas Co. LI. 190. b. 
formly been otherwiſe. Bin Eo ware: Cort yet . Will 15. 
ubeit one tenant in common 'takes the: whole profits? 
the other hath no remedy by law againſt him ;4fors 
the taking of the whole profits is no ejectment: but: 
i he drive out of tle land any of the cattle of the other 
tant in common, or not ſufferihins to enter or oe 
eupy the land, this is an ejedt ment or expulſion, wheres! 
won he may have an cſerrione fm for the one moieyy;” 
ind recover damages for the entry.“ As to the profits;” 
legiſlature has ſince interpoſed ito authority, und- 
ded,” that ( actions of account may be mainttined dy | 
die tenant in common againſt the other,-arbeili 1 1 
ing more tham comes to his juſt ſhare br * 1 
lende it has been determined . | 
_ that u terre-tenant holding under ien 
urea e 3 aa 
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| Wb: Made, or claim ſet up by, his cotmpanidaf f 
* * preſume (and it may legally be left 10 them f. 
5 10 900 an actual ouſter of the co tenant. In Filter 
"—_— ah others v. Profſer; on 2'motion for; a new trial, Lord 
l 4 1 n teported as follows. This was an eject 
2 1 ment brought by the plaintiff ſor an undivided moicty 


af lands, in Enficld, in the chunty of Middleſex. The 
loſſots of the plaintiff claimed title under Mary Tayly 
ho uss tenant in tail in cummen, of the Jands, with 
ſiſterg under the ill of one-Perkins.: The. ſiſter was mar 
rried to dena ; aſter Mich; in the year 1706, there 
ye A cdeeed of partition, betwech Mary Taylor and-Stevens, fo 
| the life of Stevens; by: Which deed all, the lands in En 
: . "Figld were allotted: to him, and under which he ww. 
them till the year 1784, when he died. Mary Taylor di 
ſome years before. From the year 174, one tenant jr 
common, namely; thei wife of Stevens, had been in the 
ſole poſſeſſion of theſe lands, without any claim or d 
mand by any perſon claiming ider Mary Taylor, thu 
other tenant in common. No actual ouſter was proved 
but upon the circumſtances, I left it to the jury to ſay 
whether there was not ſufficient evidence before them t 
preſume an actual ouſter; and ſuppoſing there was an ac 
that onſter, in that caſe. the leſſors of the plaintiff Fe 
? batred by the ſtatute of Limitations, - The jury foun 
* _ that there was ſufficient evidence to preſume an atua 
duſier. It is true, I told the jury, they were u 
"ae q>4. —— by the length of time, to preſume an adver/e po 
ſoſſon and ouſter by one of the tenants in common, « 
his companion; and l un 
8 Some ambiguity ſtems to have atiſen from the 
+ « aftual-ouſter ;"* as if it meant ſome act accompanied b 
real force. But that is not ſo. A man may come in b 
+ | | Sxrightful paſciGon; and yet 3 
| _ title.) If he does, ſuch holding eee 
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will be „ an actual ouftes. Ie 


of one thouſand:yeats, or under #/ leaſe for Yves; as long 
i the lives are in being, gives n title r but if tenant ur 


complete bar to the remainder- man or reverſioner; be 
auſe it was adverſe 4 his title. 80 in the caſe of terrants 
in common. The poſſeſton of orie tenatmit in common, 
„mine, as tenant in common, can never bar hid com- 


of his companion, but in ſupport of their common title; 
ud by paying him his ſhare, he acknowledges him 
rant. Nor indeed is a refuſal to pay, ef itſelf}, fafficien 
ithout denying his title, But if, upon demand by the 
g- tenant of his moiety, the other denies to pay, and de- 
nis his title, ſaying he claims the whole, will not 
jy, and continues in poſſeſſion; ſuch poſſeſſom is ad- 

Ws ouſter enough. The queſtion then is, whether 
poſſeſſion in this caſe, after the death of Stevens in this 
xr 17344. that is, after the particular eſtate ended, was '« 


i poſſeſſion of near forty years, which is more than 
adruple the time given by the ſtatute for tenants" in 
mon to bring their action of account, if © they 


ment of rent and profits; of any claim by the 
ln of the plaintiff, or of any acknowledgment of the 
at the trial, that an undiſturbed and quiet poſſeſſion 


ſync an n and that . Ty fo 


RES 


ingth of poſſeſſion during a pattioulap eftats,” 6 | 


acre vie hold over ſor twenty years after the death” of 
of; que vie, fach holding over Will, in ejedtmenit, den 


nion; becauſe ſuch poſſeſſion is not adverſe to the tight 


pcfion as tenant in common, eo nomine, or adverſe? It 
in proper, name ly, fix Fears: but in this caſe, o 


le in them, or in thoſe under whom they would now 
wp a right. Therefore I am clearly of opinion, as 1 


ſuch a length of time, is ſufficient ground for the jury 


* | 
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adi J. There have un frequent diſputes a ts 
e the poſſeſſion of one tenant in common, ſhall be 
aid to be the poſſeſſion of the other; and what adh 0 
tte one, ſhall amount to an actual ouſter of his c 
nion. As to the firſt, I think it is only where Ne 
polds poſſeſſion as ſuch, and receives the rents and profit 
on account of both. With reſpe& to ttte ſecond, if n 
Actual ouſter be proved; yet it may be inferred from cir 
gumſtances, which circumſtances are matter of evider 
io be left to a jury. Now in this caſe, there has bet 
ſole and quiet poſſeſſion for forty years, by one tena 
in common only, without any demand or claim of a 
count by the other, and without any payment to hi 
during that time. What is adverſe poſſeſſion or 

- If the uninterrupted. receipt of the rents and profits vid 
out account for near Aer you be wes | 
Fi yg y This caſe woinſd be FRI upon 
own cixcumſtances. The poſſeſſion: is à poſſeſſion of fi 
teen years above the twenty preſcribed: by the ſtatute 
_ Limitations, without any claim, demand, or interruptio 
therefore, after peaceable poſſeſſion for ſuch a length 
time, I think it would be dangerous now to admit 
claim to defeat it. However ſtrict the notion of af 
_ ouſter may formerly have been, I think adverſe x 
ſeſſion is now evidence of actual ouſter: and therefore 
-tirely agree, that under the circumſtances which appe: 
at the trial, it was properly left to the Jury to 4 
actual ouſter in this 12050 


N FA I am pork of the fame opin 
Here) is a poſſeſſion of near forty years, without any c 
by the leſſors of the plaintiff to a ſliare of the rents 
profits, without any - acknowledgment of his right 
the other tenant in common. After ſo long an ae 
A1 1 | S8 1 eſc 
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fence] think che jury were well warranted NW TY A, 

thing in ſupport of the defendant's title; and they might | 

xreſume, either an actual ouſter or a Conveyance... With | 

eſpect to the caſe of Epſom v. Shathleton, the -preſetit 5. Burr. 560 

queſtion was not properly before the court in that caſe; the 

angle queſtion there being, whether the plaintiff was barred 

by he ſtatute of Limitations. The poſſeſſion was a poſſeſs. | 

fon of twenty-fix years ; but in that-caſe, it was not left» 
v the jury to preſume either an adverſe: poſſeſſion or an | 
iftual ouſter. That fact therefore was not found, and it 
z not the province of the court, but of the jury, to pre-/ 
ſue facts. Here it was left to the jury, and the jury 
ure preſumed an actual ouſter; and-I think, aſter a 
quit uninterrupted poſſeſſion of forty years, they wars well 
naranted in ſo * Rule een r ane 


» , 


Now, though . tau be * ACTUAL ee to Avoid A Burr. 1897. 
FINE, levied with proclamations, and the action upon c. 16 * 
at entry muſt be commenced within a year afterwards, _ Raym. 

id the demiſe laid ſubſequęnt to that entry, yet in 4. 2814 224» 

ul other caſes, it has been ſaid, the confeſſion of leaſe, vane 1. T. Rep. 742. 


nd ouſter, is ſufficient. 


In Berrington v. — on a trial af bars in e, 24 Sera. 1006. 
ſpecial verdict was found. The defendants, as diſſeifors, * . 

ed a fine in 1730. To avoid this, the leſſor of the 

unuff made an actual entry on 6th January 1737, and in 

llary Term after, brought his ejectment, and laid the de- 

le three months Before the actual entry. It was inſiſted 

the defendants, 1. that an aQual entry was neceſſary 

void the fine: 2. that the demiſe could not be laid 

ore the leſſor had regained poſſeſſion by ad ual entry. 

the firſt of theſe, it was argued for the plaintiff, that 

H. 7. c. 24 was in the disjunctive, , ſo as the ' 
Gaim is purſued by action er lawful entry; that there R 
the . was ſufficient, if the actual entry was out 

* of 


leis he was allowed to lay his demiſe back, he could he- 


of a fine; there mutt be an actual entry within five ye: 


entry ſhall be of no effect to avoid a fine; unleſs an action 
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of. the caſo, As to the ſecond, it was argued, that upon 
the entry, the leſſor's eſtate r and he might main, 
_ tain tteſpaſs for an act done during the diſſeiſin: and un. 


ver retover the me/ne profits. To which it was replied, 
that ejectments were not in uſe at the time of making 
the ſtatute, and real actions only were intended; and if 
ejectments would do, all the queſtions which had been 
made about actual entries muſt have fallen to the ground, 
by the anſwer; that an ejectment was a ſuit which came 
within the alternative, . thoſe queſtions having all riſen in 
ejectments: and that goth: January 1703,ata meeting of all 
.. the Judges (except Price), it was reſolved, that in the caſe 


and that the confeſſion of an entry to deliver a leaſe in 
ejectment, ſhould not operate to avoid a fine. And the 
act for amendment of the law, which ſays the claim or 


is commenced within a year after, ſhews it muſt be ar 
afnol entry to be proſecuted with an action, and that th 
action is not the entry required. As to the a 
point, it was obſerved, that the conſtant doctrine has a 
ways been, that one out of poſſeſſion cannot make a leaſe 
therefore in verdicts it is always found, that the leſſor en 
tered, and 'was ſeiſed prout lex poſiulat. Here was 
time when certainly the leaſe was void, viz. from tt 
making to the entry; and the queſtion. in ejectment 
ways is, whether the leſſor could then make the leaſe 
and he is nonſuited if he lays the demiſe before his title accrued 
that ſuppoſing this may affect him as to the meſne profits 
it is his own laches, and the owner is- ſappoſed to hy 
upon them all the while. And upon this point the king 
bench gave judgment for, the defendants. On etro 

in parliament, the. Judges. were all ordered to attenc 

Lo queſtions were ts to them: I, Whether an 4/20 


ent 
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ay was neceffary to avoid the fine? To which hey 
n- WH l anſwered, that it tar. 2. Whether, the demiſe being 
Ns 


kid before the time of the firſt entry, the ejectment could 
he maintained? To which they anſwered, it could. not. 


joigment was . with coſts. 


i entry to be evidence of an actual entry, till the contrary 
wpcared. That however was in the caſe of an entry un- 
ler leaſe, by which the plaintiff claimed title, and not in 
the caſe of an ejectment delivered within the time pre- 
kribed by the ſtatute, . This determination of HAT, 
ron GILBERT ftrenuouſly oppoſes. He fays, © this 

practice is now totally diſallowed, and an actual entry 
# muſt be proved, where it is neceſſary to complete the 


or plaintiff's title. Becauſe the defendant is compellable g 


hy the court to confeſs leaſe, entry, and ouſter; and there- 
fre to make that a proof of an actual entry, which was 


v turn the defendant to prove the contrary, were to come 
x him to the proof of a negative, which in all caſes is 
fificult, and in ſome impoſſible. Beſides, the words of 
te rule are, that tlie defendant ſhall confeſs leaſe, ba, 
nd infiſt © ſuper titulum tantùm, the intention of the 


thing which was neceſſary to the defence of his own 
tle (and ſuch is the denial of the plaintiff's entry in 


ue he might inſiſt on, notwithſtanding the confeſſion. 


lr 4. let to B. and B. to C. to try the title, the con- 
lion of leaſe, &c. extends only ä to C. 
| O 3 | and 


o without putting any queſtion upon the merits, the 


FoxMERLY, Chief) ofiice HALE allowed the 3 


atorted from the defendant, and upon that preſumption 


purt be ing that the tenant in poſſeſſion ſhould inſiſt upon 


lablihing his); therefore, it was a point which by the 


e then proceeds in the argument, with the following 


. 
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. Vent. 2 ol and not to that made to B.; 'brcavle the confelbn; by. t 

F Keb. 213. the rule, extends only to the leaſe maqe to try the title, lt 

and not to the leaſe which is PART f the title of the * 

leſſor of the: plaintiff, And HALE admitted this, when he 10 

ruled the entry to be confeſſed by the formal confeſſion of ” 

leaſe, &c. For though he thought that where an entry * 

was confeſſed, and a leaſe, as though it had been made 4 

vpon the land, that thereby a claim was confeſſed to the In 

fee-fimple of the land itſelf (for a confeſſion of entry tai * 

let, he underſtood to be confeſſion of a elaim of the ff 

fimple; becauſe otherwiſe, there eould be no power ty 10 

; demiſe, which is confeſſed by the rule) : yet notwith i” 

ſanding i in this caſe, the leaſe to try the title being ſp 

giſtin& jeaſe from that by which the leſſor of the plainti #1 
+ claimed, he held that it muſt be proved. Lord Chi 

| Juſtice HaLs (continues Gil BERT), when he held thatth T 

; entry was ſufficiently confeſſed by the rule, ſaid, th: alk 
otherwiſe an entry would be neceſſary to be proved o 

every diſſeiſin. And indeed, before the new rule, an en A 

was neceſſary, in order to give the plaintiff power to mak * 

a leaſe. Afterwards it was otherwiſe, becauſe an ent pr 

does not make part of the plaintiff's title, where the leſſe ot 

of the plaintiff is diſſeiſed, for he had a compleat ui e 

before the diſſeiſin, which was an injury done to him, . 

' which he might. have recovered damages in an aſſize iro Fon] 

the firſt act of diſſeiſin. And the defign of the new rv Fthe 

in ejectment was, without the formal preparation of Wi of . 

entry and leaſe, to bring the cauſe to as ſudden a trial, 1 

in as ſhort a method, as had been formerly uſed in ouſ 

aſſize. The law is, however, otherwiſe ; and, reſpektal ba 

as theauth ority of Baron GILBERT is, it muſt, neyerthele fe 

give way to the deciſions which have taken place upon t the 

2. Wilf. 25. ſubject. In the caſe of Harris v. Prichard, it was det ©'* 

Phe _ mined that an actual entry is not neceſſary; to avoid a fl os 

u 


at common we it being 3 proclamations. And 


r er Bs 


k the Index to Serjcant: Niers rk volume win 
( Bum), it is füated chat che leſſor of the plaintitf made 


5 actual entry in the mont of September 1744, and in tie 
re &claration in ejeAmetit; laid his demiſe im Ode, fle. 


owing : that the defendant levied a ine in 1747 pt 
which the court determined that he was not bund vν²νlun¹ee 


nas the caſe of tenants in common), no actual ouſter -- ß 
proved previous to bringing the ejectment. Aſter ver“ 


ſupply the want of evidence of the wad ouſter. _— 
tenant in COMMON» 


. 


cles, LorD II en r ne” 


$ whether an actual entry was neceſſary to have beet 
proved, or whether the confeſſion of leaſe, entry, and 
# ouſter, was ſufficient, without actual 
dbſerved, that as there was no proof ofa ouſter, no 
ouſter could be ſuppoſed; but thar flight proof 
would be ſufficient to be left to the jury. 


of opinion that the confeſſion of leaſe, entry, and ouſter, 
is ſufficient to bar a nonſuit, for want of proof of actual 
ouſter. We are glad to have it ſettled, becauſe there 


woid a fine, there muſt, be an actual entry and the de- 
miſe can not be carried hack beyond the actual entry In 
n caſes, the confeflian of leaſe; * and ouſter, 


4i& for the plaintiff, it was inſiſted, on a caſe reſerved; | 
that the rule to confeſa leaſe, entry, and ouſter; :didemot- 


- 
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Tux court ee a few days to rc UN- "it 


ArrzR ſtating 5 caſe 8 and "ee ls | 


f of it,” he 


have been different opinions. The meaning of con- 
ſeſſing leaſe, entry, and ouſter, is, to bring the matter ta 
the mere queſt ion of the plaintiff's poſſeſſury title. To 


. 


another entry. I cannot, however, find the caſe tao whiehtle 
Index refers. And in the caſe of Wigfall v. Brydoi (which ;. Burr. 18955. 


«© However, 
n though no actual ouſter can be ſuppoſed, yet we are all 


04 e 


ket; 


. 
3 


22 
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* — It is ſafficient for an 1— 
upon 2 condition broken. As to this particular caſe, of 
| i thant in common. there are caſes to juſtify our opi 
yu. +. Mod. 657. „ nien He repeated the caſe of Fobuſor v. Allen. © And 
'-___ _. 4 indeed it is (carce-poſſible;” he ſaid, © that a tenant in 
# commion ſhould bring an ejeAment, but where there had 

7. Mod, 39- been an actual oofter.” Per Hor r. ¶ Hg ſhall not be 
i * eompelled when he does not diſpute the title: but uber 
e he does diſpute it, he ſhall be compelled: to confeſs leaſe, 
4 entry, and ouſter. Therefore we ate all clear, that the 
c conſeſſion of leafe, entry, and ouſter, is ſufficient in the 
eee, eee eg p thous proof of a. 


outer.“ 


Doug. 2d v. 80, in . v. Cator, it IRA a 3 whether an 
$10. 483. etuai entry was neceſſary to take ad vantage, by ejectment 
of the uſual clauſe in a leaſe, to re-enter for non - paymen 

of rent. Lon D MaNsTIEIn.— I have always taken the 

4 diſtinction to be, that where entry is necefſary to com 

F*- plete: the title (as when power to re-enter is reſerved 

in caſe of non-payment of rent), there the conſeſhor 
of leaſe, entry, and ouſter, is ſufficient; but wher 

$f it is requiſite to rebut the defendant's title, 4ual entr 

| 4+, muſt be made. This is the caſe when a fine is to | 
Law of N. pr. avoided. In the caſe of Dormer/v.. Forieſcue, whicl 
ed. 1775, p. „ was much argued, both in the kidg's bench and i 
1 Lors 1586.“ the houſe of lords, the counſel could not flat 
Andr. 1j. „ another inſtance where actual entry muſt be made 
The clauſe in the ſtatute: of Geo, 2. is very confuſec 

« but I think it meant only to provide a remedy in caſe 

. of vacant poſſeſſion, although other matters are throw 
in. My opinion is, that actual entry was not neceſſ 

% in this caſe. Surely that could never be the intentio 

of us parties, where the right of re-entry" is exprefil 

. reſerved, if rent ſhould be in arrear, We have look 


yer 


* 


r 2 „l , _ 
gb ty particularly i into the caſes for two. W 1 3d 
„e back, and find great contrariety on the queſtion, whether 
pi- BN an actual entry be neceſſary, to maintain an ejemʒ nt 
on 2 clauſe. of re- entry, for non payment f rent: 

t in # but in the moſt diſtamt period, the better opinion has 

bal been, that it is not. This was Lord HALx's opinion, 
t be 
ben 
dase, 

t the 
the 


„and is mentioned as ſuch, and as that of. Lord Chief 

juſtice Sonos, by Lord Hol r,. in the en n. 1 Reyms 

U v. Heaton. But we look upon it as having been fully 7 Salk, 299 

s ſettled, in 1703, by the opinion of all the Judges, upon Holt _ 

# deliberation and confideration of all the caſes, fhat "oy | 

Au au entry. is 'only neceſſary to avoid a fine. And ſo 

N the practice has been ever ſince. The reaſon of N 

me thing is agreeable to the practice; for it is abſu!  - 

r io entangle rights: in nets of form, without meaningg 

nent and an ejectment being a mere creature of the burt 

nent framed for the purpoſe of bringing the right to ca-! 

1 the nation, an actual entry can be of no ſervice. In thecaſe  _— 

com of a fine, it is required by a poſitive rule of law, ind 

med clearly neceſſary under the ſtatute 4. Anne, c. 6. 

ſion þ{ 16.—It has alſo. been contended, that a demand of 

vher che rent was neceſſary. There ſeemed to be ſome 

weight in that point upon the reaſon-of the thing z and 

to bon looking into the caſes, it appears to have a foun- n 

hic dation in authority. But here, by the expreſs terms of 6. El. 23 

1d i the leaſe, the demand is diſpenſed: with. The act of 

4 Geo. 2. is very perplexed ;- but the meaning = 

made only is, that where there - is-no ſtipulation in te 

fuſecſ leaſe for entry without demand, yon may, notwith- ws 

ſanding, enter without demand ; provided fix months 

row rent be in arrear, and there is not a ſufficient diſtreſs; 

| n in oY e CIR ee pt | 

nuo COU PR Ot. ; A 

refs WR Ma. n 4. third edition of his Report of... e. 
le v. Catar, adds a note, indicating a doubt whether | 
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1 ay be not alſo neceſſary, to prevent the operation 
\, of thetatute of Limitations, 21. Jac. 1. C. 16.3 andaf 
x. 5 Ann. citing law of N. Pr. ed. 1775, p. 102. ſays, 4 ſo held o 
1. Salk. 235. l trial at bar in Ford v. Grey, unleſs there be ſome 
« ſpecial reaſon to the contrary.” Actual entry is all 
{as he ſtates) neceſſary, to enable a perſon who has recs 
N. Pri. ed, vered in ejectment, to maintain treſpaſs for the meſne 
p. 87. profits, againſt one who was occupier when, the ü 
| accrued, but not at the time hot the hon 

| | 
'Co. Lie. 4 417. Wenk an Sal entry is Fu he party . 
make it ſhould formally and peaceably enter on the land, ant 


declare that he thereby takes poſſeſſion; or he may ente 


mn e 
on any part of it in the ſame county, making a fimila con! 
declaration in name of the whole: but if the lands 1 fcc 
in different counties, there muſt be ſeveral ad ben 


conſequently 2 2 55 entry for each. 


x. Vent. 44. Ix a man a and deliver 2 3 on behalf o 
” N an % the leſſor of the plaintiff, this is no entry to avoid a fine 
| 3-Ked.555. unleſs an expreſs authority be given to enter for that pur 
2. | Poſe; | becauſe the entry muſt be purſuant to the inten 
25 tion: which was, to deliver a declaration, in order te 
ay. . 1128, try the plaintiff's title, and not to make any title to the 
leſſor of the plaintiff. But, as in Ficbhet v. Adams, if 


man enter on the premiſes, on behalf of the leſſor of the 


plaintiff, though without any previous antiority for the ©: 

Co. Lit. 247. purpoſe, and the leffor afterwards aſſent ro the entry ll vi 
*5Co. 166. before the day of demiſe in the declaration, ſuch a i 
5 1 8 will be adequate ta an actual entry, and Oe not be int 
5 * 9 aer e ehen f RN Hane vl 

7 — th 
Salk. 259. Tus common men an 2:95 by aſſent of Ys par ar 
diuees, an attachment hes ſor the non-performance of it, ju 
ſe 


of all other rules of court that are diſobeyed;; and thi 


"BY eee 


{all the remedy n = endes on both bes ms we . 
heir n n | | 8 / 
lr there he pk who cf nde ever iy TIS 
be drawn either generally or ſpecially : generally, as that 
J H. who claims title to the premiſes in queſtion, 1n 

ms POSSESSION; be admitted defendant for thoſe pre- 

wiſes. This puts a neceſſity on the plaintiff, to diſtin- 

guiſn, by proof at the trial, what tenements are in each 

&fendant's poſſoſſion; becauſe, by the rule, he is only to 

confeſs for the premiſes in his own poſſeſſion: and if the 

plaintiff eannot diſtinguiſh, by proof, what tenements are * 
in each defendant's poſſeſſion, ke ean' have no verdict 9 
conſequently no judgment. Or the rule may be draw n | 
ſpecially ; as that J. H. who claims title to. ſuch and ſuch 
premiſes - (expreſſing them particularly), be admitted 
defendant ; which ſuperſedes the neceſſity of * that. 

the premiſes are in His * 2s | 


AN. 


In che tenant enters into Wehe common rule, for ſo man Reg. I. 
of the premiſes as are in his poſſeſſion; his attorney muſt, eb C797 
by rule of court, immediately deliver to the plaintiffs at- Lil. Pr. 
torney a note in writing thereof; and if the defendant's 497+ 
attorney will not give à note of the particulars of the land 

for which he was admitted defendant, the plaintiff may 
ſummon him before a judge, who will order the rule thus 
ſpecially to be drawu up, ia caſe the party in poſſeffion - 

vill admit himſelf to be defendant. - But becauſe the de- 
kndant's attorney is to draw up the rule, it being entered 
into by his conſent, it is often drawn up in general terms, 

vhich puts the plaintiff. to proof at the trial. It is true, 

that the rule for judgment againſt the caſual ejector, is 

drawn up by the plaintiff's attorney, yet that is only for 
judgment” againſt ſuch ejector, in caſe the tenant in poſ- 

eon do not enter into the common rule by a limited 
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Lil. Pr. Reg. common rule, and leave it at a judge's chambers in ihe 
725 Mod, 318, king” s bench, or at the prothonotary's office in the com- 


= i 


\ brought, before errors are aſſigned. The reaſon is, that 


— 


* 


dime; which puts it upon the defendant to drum wp'the 


- mon pleas, and to give notice of it to: the laut N u. 
ene, mm wy may * 

FF, ux 7M that the tenant ſhall — appear 

and receive 2 declaration, which ſuperſedes the neceſſity 

of an original writ in the common pleas ; becauſe the 

_ tenant is to appear and receive a declaration, and there- 

fore cannot take any advantage for want of an original, 

. ynleſs in a writ of error: but when a writ of error it 

brought, the plaintiff muſt file an original, unleſs i it be 

e e. 1 alter verdict, when it js helped by ſtatute. 


Aud as a tht en plate e ori- 

ginal, ſo in the king's bench there is na neceſſity for a 
latitat, or bill of ejectment; but the party muſt file za1 
before he can proceed. He muſt alſo file a bill of cjeQ- 
went, beſides the plea roll, in caſe a writ of error be 


the court has no authority to proceed in eject ment by bill, 
unleſs the defendant be in cuſtody ; therefore by the 
rule, bail is ordered to be filed, that the court may have 
authority to proceed. They do not however file a bill in 
the office againſt ſuch perſon as a priſoner of the court, 
ſuggeſting that he is delivered to bail, becauſe he is bound 
by the rule to receive a declaration, and fo they need only 
make up the plea roll, until a writ of ertor be brought 

— though they muſt file their bill of eje&ment ; becauſe in 
the writ of error no notiee is taken of the rule, and there- 
fore a bill muſt be filed againſt the perſon, as a priſoner of 
the court, that a proper perſon may appear to the ſupe- 
_ rior juriſdiction, and a proper ſuit be commenced againſt 


Yer 


** 232 6 bene 7 
Yer in the king's bench they may proceed dyoriginal, 


Pay y well as by bill; becauſe in like manner as; they m 
om. pected againſt any perſon privileged or ene 


von, ſo alſo may they proceed by that court: 
becauſe it is an action of treſpaſs,” which is -originaliy: | 
ognizable by the court, it being a criminal; cauſe, for 
mich there was formerly 4 tine due to the king) and 
then there is a declaration delivered as in the common 
pleas, | * * 2314 44's 1002 1 9 1 gel 
{4 An 
THERE 1 this dende in 3 hs 3 in 
te king's bench, that no vrit of error lies but in paxlia · 
xent, and the writ of error cannot he allowed but in the 
pterval of parliament. The reaſon is, becauſe un Nit 
if error lay out of the court in which the king was ſup= 
yled to preſide in perſon, but to the legiſlature ; and the 
ing was ſuppoſed to preſide in the court where criminal 
offences were puniſhed, becauſe it was part of his high - 


riminal offences. But when the coutt of king's bench 
had acquired juriſdiction in civil cauſes, by way of pri- 
anc neceſſary, that the ſubject ſhould: not. be diſappointed 
of his writ of error, either by the not ſitting of parlia - 
ent, or by its being employed in public buſineſs hen it 
id fit; thereſore the ſtatute of the 27. Elia, e. 8. 
pre a writ of error in the exchequer· chamber in civil 


nly ions, among which are ejectments, but excepts the 
bt; = HERE THE x1NG-19, AY. And the king (ſays 
e in EBERT) © is ſuppoſed to be party, in all actions which 


puniſh treſpaſſes in a criminal manner, as the exeQment - 
is when it commences by original writ, returnable in 
the king's bench; therefore there lies no writ of 
error but in patliament on W given ia ha 
regis upon an * | 


"Tax 


fice to preſerve the public peace by aniĩmadverſion on ; oi 


of 4 | dow nes ke in the excbequer chamber) on a judgment in 


any mean conelafive. The true, and perbaps the only 
reaſon for a diſtindion in the caſe, proceeds from n 
f Elizabeth, which gives the appeal, by-writ of error, to 


commenced in the king's bench: therefore; it is, that 


though a writ of error will lie in the exchequer chamber, 
on a judgment in ejectment by BILL, which originates in 


2. Show. 249 


aca Ar 
+Tax rea es by GirkExr, why a Writ of erfor 


chectment by original writ i in the king's bench, is not by 


the exchequer chamber, in ſuch actions only as are run 


the King's bench; yet it is otherwiſe; where the ejedtment 
is commenced by ORIGINAL WRIT, for that iſſues out of 
chancery, where the action in that caſe is-firſt com- 


menced. 
Reg. Trin. FoxnE RTV, the court publiſhed a rule, that they would B 
-- da not permit any perſon to take judgment againſt the caſual ¶ the 
enn ejector without a certificate that a latitat had been taken de a 
dut, and bail filed; becauſe the court had no authority to bail 
proceed without the defendant appeared to be a pri- eam 
ſoner of the court, unleſs by original. But now ſuch {i net 
motion is granted without a certificate; and it is ſufficient {Ml des 
if bail be filed for the caſual ejector, aſter the rule for ts: 
judgment be drawn up. Bail however muſt be filed for tha 
the cafual ejeftor, before you can oblige the tenant in S0 
paoſſoſſion to accept the declaration, ſince there is no cauſe i xo 
1 in court againſt the caſual ejector, in whoſe place the 0 


tenant in poſſeſſion comes, till bail be filed againſt him; 
thereſore he is not obliged to accept à declaration, or 
to confeſs leaſe, entry, and ouſter, at the trial, till bail be 
filed. And if no ſuch bail be filed for the caſual ejectot, 
and the plaintiff goes to trial againſt the tenant in poſ- 
ſeffion, the court will ſet aſide p. ſt given ye” 
the cafual _ N bs | 


Bur 


Py 


or Bur where no bail was filed in ee ment, and u fvrit - 
© in of error was brought, and it appeared by che attorney's = 
by BY books, that the attorney had bis fee to file bail, but was 


y ace dead, the court ordered bail to be filed nwne pro tune, © | * 8 
ad mat no error might appear upon the xecord; becauſe a ve 


„ on the part of the deſendant to file bail; therefore*he 
aur mould not be allowed to take advantage of his ownerror e 
that I 2nd though the plaintiff proceeded without any bal filed. 
ber, by the defendant, yet as the defendant's attorney had hid 
s in bis fee to file ſuch bail, and as there was no proper remedy K 
nent WY againſt the defendant, becauſe he had given * fee, nor 
t of BN zgainſt the attorney, becauſe he was dead; it therefore 
om · became the juſtice of the court to ſet it eee — 
? oy might have no $797 n E eee "OB 
ould Bur thensl is now no e e «297 
aſoal BY tlic caſual ejector files common bail, he admits himſelf to 
aken WY be a priſoner of the court; for his being admitted out to 
bail, implies that he was once a priſoner: and whether he 
came into court regularly by latitat, or not, yet the judg+ 
nent is not coram non judice. For inſtance, if the cafual 
W cjcQtor accept a declaration, pleads, and judgment begiyen 
viinſt him, the ſame is recorded; it appears thereby, 
that he has taken a declaration, as a/ privileged petſon. 
do if the tenant in poſſeſſion make himſelf deferidant, and 
xcept a declaration, he muſt file common bail according 
t the rule: but there is no need of a latitat, 'becauſe the 
luitat is no part of the record; ſince, by filing common 
bail, he acknowledges himſelf to be a privileged perſon, 
when the ſuit has as goog a commencement as 1 - 
nnen ir eee Vo Nele 


i 


. 
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Tux demiſe myſt be laid on ſome. day af the con 
mencement of the lefſor's title ;. be de RPO 
IS. whether tbe leſſor could then make the leaſe ; 
„ ee where an zur L is neceſſary to e eee, 
4 T. Rep. 630, avoid 2 fine) the demiſe muſt be laid on a day ſubſequent t 
ante, 195 the entry, or the plaintiff muſt be-nonſuited. Bot it 
| uſual to lay the demiſe as far back as poſſible; for the 
we judgment in ejectment will be concluſive evidence fo 
a PLE 5 ee 


| In copyhold property, the- title. 1 e e : 

jution, from the time of admittance to that of ſurrender 
__againſtall perſons, except the lord; the ſurrenderee there: 

5 fore may recover in cje&ment againſt the ſurrendero 

on a demiſe laid between the times of ſarrender and ad 

Awe, 128. an. caſe of . v. . 


In. Pr. Reg. · | Tur demile benldelloregoladybehiden ſomeday bel 
* delivery of the declaration; but if a man delivers a decla 
m ꝗtion againſt the caſual ejector, as of Eaſter Term, whicl 

. : muſt be delivered before the eſſoin day of Trinity Term 
3 and the plaintiff's' title ariſes after Eaſter Term, —if tl 
_— teriant in- poſſeſſion comes in and accepts a declaration, i 
muſt be of Trinity Term; and then the plaintiff will | 

able to ſhew a good title on that declaration of Trin 

Term, which will be after his title accrued; for the de 

claration, which was of Eaſter Term, being againſt th 

æuſual ejector, is perfectly out of the | caſe :—the de 
fſlendlant proceeds to Hue upon a declaration of Tini 
Term, which is after the plaintiſf's fitle accrued: and 

the defendant will not proceed to iſſue, and confe 

leaſe, &c. he has no remedy; for the plaintiff can t 

| judgment, upon the declaration againſt the caſual cjeRtooiWl 

to which the defendant is not party, - 


+ 
4 
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be. wherd the plaintiff declared on a Jemile Spie in 
point of bime was 7mpoſſible, the court, after verdict, over- 


wich certainly went a greater length than any othet upon 
the ſubject; but was apparently decided upon this prin- 
bple, that in the fictitious remedy by ejectment (in ſup» 
port of which the court will go to the utmoſt extent), ns 
tice objection ſhould prevail. And in the caſe of Myang- 


from his aticeſtor, who died on the 1ſt day of Januaty 
1771, at five d' clock in the morning; the demiſe was laid 
n the declaration on that day, to hold from the 3iſt day 
December preceding. After the merits had heen.gone 
to at the trial, it was objected, that the leſſor of the 
Jkintiff had no title, at the time of the demiſe, which ap- 
ered to be made when his anceſtot was living; for he 
©d not die until five o'clock' on the 1ſt 6f January, ſo 
alive that day: but the plaintiff having clearly made 


da verdict for the plaintiff, which they did accordingly: 


m whom the plaintiff claimed by deſcent, was living 
the 1ſt of January 1951, till five o'clock in the morn- 


nuary, But per TOTAM AN, If my anceſtor die at 
o'clock in the morning, I enter at fix, and make 2 
at ſeven 6'elock;' it is a good leaſe. It is ſaid there 
Ino fraction in à day, but this is a fiction in law : fiftio 
u neminem lædere debet, hut aid much it may; and this 
en in all matters where the law operates by relation 
diviſion of an inſtant, which are fictions in law. A 
able takes one who had ſtruck another, and then ſets 

; ; P him 


* 
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faled the objection. That was the caſe of Baker v. Cole, 2. Bur. 2159 


un v. Herſey, the leſſor of the plaintiff claimed by deſcent 3. Wil. 5 


it and proved his title, the judge directed the jury to 
vas moved to ſet afide the vetdi&, becauſe the anceſtor 
; and there not being any fraction of a day, in fiction 


law, he was alive all that day, and the title could not 
ve until the beginning of the next, namely, the ad of 


5 him at liberty; the party ſtricken dies of the lol: this 
is felony ab initio, but nat ta prejudice of the conſtable 
who ſuffered bis eſcape. 11. Hen. 4. 1a. h pl. ab. a fine i 


in an inſtant to make this render back, but to uo other 


_ . aRual amendment at all; the court will overlook the 


time of Aſſizes, and the whole Seſſion of Parliament, on 


} 
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purpaſe in. prejudice: of the conuſor ; for the conuſee 
wife ſhall not have dower, nor ſhall the land be ſubjedt 
to any ſtatute, &c. in which the conuſee was bound, See 


2. Rep. 70. Lord Cromwell's caſe.—If a man were born th ic. 
1ſt of February, and lived to the 31ſt of January, a1 ye eerta 


after, and at five o'clock in the morning of that da 
make his will, and dies by fix at night, the will is good 
and the deviſor of age, 2, Ld. Raym. 1096. In an aQto 
for diſturbance of common, an exception was taken to th 
declaration, that the demiſe to the plaintiff was alledge 
to be on the 26th, of March, and the tort ſuppoſed t 
be on the 1ſt of May following, and not alledged cha nen. 
the plaintiff entered before the 1ſt af May: but to this i wur 
was anſwered by the court, that it ſhall be intended tha 
he entered immediately after making the leaſe, 1, Lutw,108 
And ſee 2. Burr. 1162. Baker v. Cole, where amendment 
in ejectment are carried much further than formerly 
Firſt, a verdict cures a defect in ſetting out, the title 
though it cannot cure a defective title. Secondly, afts 
verdict, if an objection be grounded on the mere mii 
of the clerk, or a trifling nicety, there is no need of at 


ception. By fiction in law, the whole Term, the who 


he and ſometimes are conſidered as one, day, yet matter « 
fact ſhall overturn the fiction,: in order to do _—_ 
tween parties. The rule to ſhew cauſe: _ the v | 
1 not be ſet aſddo. was ane 


Si 
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89 in the ah of Smallwood v. Strithir, hs demiſe . nh. * 
un one Mary Smulltvobd, at Haſwell in the county of . i | 
&nifed to the plaititiff two meffunges, xc. After veicht 12 I 
ir the plaintiff, it was mo ded int arreſt of judgment, chat 

5 vil? was mentioned in Which” rhe demiſed lands lay. 7 
Bit on ſnewing cauſe; it appearing, that in the ſubſequent _ 
jart of the declaration, it was ſtated that the N NY „ 
od Haſwelt afortſaid, ejected the plaintiff from the lands, _ 
K. the court held, that this-amounted tc a Tufhcient 
ertinty that tile Hands lay in i the vill of gel, and 
a thy W : 


, * , be $ * ; 
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Ir wit nate holdeii i (ik ene v. Feen that Cro. Jac. 613. 
if an ejectment be brought for TITHEs, the plaintiff | " 
noſt declare on a demiſe by deed ; becauſe tithes cannot | 
pcs without deed, But at a ſubſequent time, an eject· L4. Ray, 
ment being brought on a demiſe by a corporation, the 236 Carth. 390, 
wort adjudged that. the plaintiff need not declare on a Ante, 130. 
#niſe by deed; becauſe ejectments are grounded on, 

ion : and HOLT, Ch. J. added, at this day, the caſe 

# of 2. 2 613. 3 is not law. 23 


Warke the title is in i ſeveral perſons, "My are "(ves 
ly concerned in intereſt, it is uſual to declare, by ſe- 

Real diſtinct counts, upon ſeveral demiſes therefore, | 
hen a tetm is limited to truſtees, for ſecuring the pay- 
ent of ari annuity, or portions, &c. though the truſtees . 
Kidom'a&, yet it is uſual to declare upon their demiſe, Pot, 
ud alſo upon the demiſe of the ceſtuy que truſt, By thia 
ans, in ſuch and in fimilar caſes, the plaintiff is pot 
unfined to one demiſe, but may reſort to any other which 
has ſtated, aid; under which he way be able | to prove a 
ne. And where ſeveral demiſes a are © RYH, Pods 
Met, the court, to afiſt x: 
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to all the demiſes but that which he can legally ſuſun: 

andi after verdict, if by any means the plaintiff can be of 
| ſuppoſed to have title, as ſtated i in his declaration, the the 

1. Wil. 1. court will ſupport 1 It, As in Morris v. Barry, in error, oby 
* Sera. 1180. from Hreland, The declaration ſtated, that Hen. Murr, 47 
on 34 March 1749, demiſed one caſile, 50 meſſuages, &c. 
cum pertin to the plaintiff, habendum to plaintiff from the 0 
aid 3d day of March, for eleven years; alſo that Lach 
Middleton, on the ſame day and year, demiſed the ſame 
premiſes to the plaintiff, habendum for the ſame term; op 
by virtue of which demiſes, plaintiff entered and was 
poſſeſſed until the defendant ejected him: upon not guilty, 
_ a verdict was found for the plaintiff ; and the entry of the ugh 


Judgment was, that the plaintiff <* do recover his ſaid for 

«6 terms (in the plural) of and in the faid tenements, &c.” 4 

'Uron the common errors aſſigned, it was argued for will 

defendant in the original cauſe, that the judgment was 4 ſ 

erroneous ; becauſe, as both demiſes ,were of the ſame * 

; date, of the fame lands, and for the ſame term, both " 
leffors could not have title at the Tame time; therefore the Sera 


8 plaintiff below could not enter by virtue of both demiſes: 
ſo that, on his own ſhewing, he could not have right Ft 


to recover both terms, and that no intendment could nf 
make it good. For the defendant i in error it was inſiſted, B 
| 


that if by any means the judgment could. be ſuſtained, 
the court would do it; and this caſe was put to ſhew 
that the plaintiff might poſſibly have a title, as laid in the 
declaration, viz. that if there. be two joint-tenants, and 
ohe of them makes a leaſe of the whole land at one, and 
the other a leaſe of the whole land at another time 0 
the day, the moiety of each joint · tenant would onl) 
paſs; and in ſuch caſe, the plaintiff could not have de 
clared more properly than he had ; he could not haye 


FT £4 


ee on s fingle demiſe. To cjetment, nf two _ 


3 


* 


rd Ie rn v. - 2-4, * OR 


of different lands, "laid ſo as to be two Atetent Aten Worral v. 

the judgment was, that plaintiff do recover bis terms the I 3 
objection was, that it ſhould have faid, that plaintiff R 
recover his terms, in the plural ; but the court in that caſe f 
faid, they would extend the word term to his term in A. 


and his term in * _ Judgment v was for the AE 72 55 I 


Lee, Ch. 7: If by any means the plaintiff can de 
ſuppoſed to have title as laid in the declaration, as 
this is after verdift; we will hold the judgment” to be 
right ; and there is no inconſiſtency, but that two leaſes 
for the ſame term, and of the fame land, may be good; 


iP for two joint. tenants, in the caſe ſuppoſed, each of them, 

„ = they are ſeiſed, per my et per tout, may make a leaſe of 

de whole, although his moiety will only paſs; and they 

or vil be ſeveral terms, as they ariſe from the ſeveral interefts 

ne ſeveral perſons, though they are the ſame in point of | 

"Ik duration; In Fiſher v. Hughes, in ejectment, upon three 2. * gob. 
m ©niſes by ſevoral leſſprs of the fame premiſes ; as to two 


wk demiſes, judgment was entered for plaintiff; ' as to the 

other demiſe, it was entered for the defendant: the ob- _- 
{Aion was, that there was judgment both for the plaintiff. . 
ind defendant; but the court held the judgment right; 

and this was by writ of error from the grand n in 


Wales -— Julgment W 2 


Tux plaintiff in has declared upon two detniſts, Carth. 234. 
ef ſeveral lands, by ſeveral parties, but laid only one has ; ng at 


dum, viz. habendum tenementa prædictu, fo demiſed by Ld. Rm. - 
tte aforeſaid ſeveral parties, for ſeven years; it was afſ- . 


— toned for error, that the declaration was ill for want of 
re de other babendum, for that the verdi& is general; and it | 
* 8 uncertain to which demiſe the ſingle babendum relates. : 


The court held, that, reddendo fingula ſmgulis, it was well 
nough, 
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* Kar 1 leaſe in his declaration, preceding the ouſter and cjeAmen 


% 


2 8 5  "wethod is not obliged to make an actual entry, or a al 


e res rule is, that though the plaintiff by din ns 


| leaſe, Jer he muſt lay the commencement of the ſuppoſe! 


EB ITS 


by the defendant; becauſe the wrong complained of by 
the plaintiff is, that the defendant entered upon his poſ- ill © 


S 


 ſeflion, which he hath title to by virtue of the demiſe D. 
mentioned in the declaration; therefore, if the eſed. bo 
went and ouſter ſhoyld be laid before the cmmencemeptf i" 
of the leaſe, though ſuch auſter be wrong, yet the plaintif in 
gught not to complain of it; becauſe it was no wrong tc uſe 
him, inaſmuch ag, by his own Ys it Wes Fane yo eit 
his Fg commenced. l 7 
; W 
Yelv, 183, hs, formerly where the plaintiff declared on 8 lee il de 
made the 25th of April anne prime regis, and laid thei 
. ouſter on 26th. of April anne primo priedidle, it was held 
do be bad; becauſe it was plain that the plaintiff had nc eil 
F tile till the 27th, therefore the ouſter on the abt 8 © 
. id to, baye-been no zreipaſe ae hm. = 
ELF Bo 4 5 80, it has bon ſaid, if the leaſe had . made 25t 
ee g of April, babendum à difto 27th April, or à die datus, 4 
he Jac, 255. virtute cujus the plaintiff entered, and was poſſeſſed t me 
©. the defendant een, rodem 27 dis Apridie, did eje@ hin at 
this would have been bad: becauſe the ejectment v lea 
before the title commenced, for the leaſe did not con ſul 
„ 65K hh ll. b. wence till the 28th of April. But if the leaſe bert 15 
Sac 1465 01) the. 27th, babendum from thenceforth, or from 0 
780. "Jac, L35- "ſealing and delivery,. or from the date, there the cc ug 
ment may be laid on the 25th, becauſe the leaſe con 
mences on the 27th, ne # 
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s tte leafs is now altogether daniel as a Alien, 
in this action, the "caſes cited cannot have much, if 
my applicability, at preſent. And as to real exiſting 
beneficial leaſes, the diftinAion between « from the Lats,” 
and © from the day of the date,“ no longer exiſts: "the 
court of king's bench having, in the caſe of Pugb v. be Cowp, 714. 
Duke of Leeds, determined, after great delibetation, that Po Wis. an 
both expreſſions ſhould be eonſtrued indifferently, either x: 177» 
incluſively or excluſively, ſo as to give effe& to the detd VI» 16g. 
in which they are uſed : that from” may, in ws; 1 

uſe, and even in the ftri& propriety of language, mean | 

either incluſive or excluſive : that the parties (if the eaſe 
cited) neceſſarily underſtood and uſed it in that ſenfe, 

which made their deed effective: and that courts of juſ-- | 
tice are to eonftrue the words of parties ſo' asg to effecs W. 
tate their deeds, not to deſtroy them; more eſpecially 3 
where the words themſelves -abſtraQtedly may /adinit 6 
either meaning, Therefore it ſhould ſeem that; at this 

day, the former of the two laſt eaſes is not law; and that, 

vere it to be decided again, it would meet gs fame ge. 

ciſion with the latter, | 


An» that a leaſe may commence at one day, in point of 

computation, and at another, in point of intereſt, is ma- 
nifeſt from the caſe of Enys v. Domitborne. And ſuch a 2, Burr, 1190. 4 

leaſe, to hold from a day paſt for 50 years then next en- 

ſuing, the ſaid term to commence and begin from and 

immediately after the determination of an exiſting leaſe 

of the ſame premiſes, was not eſteemed uncertain in its 

commencement. And under eircumſtances which mark 

the intent of the parties, if the words of an agreement in- 

part an immediate LEGAL demiſe, the court will conftrue it 

a gaod leaſe ia pra ſenii, nd an M uin | 
Abrahall v. e ante, 7 . | 2. Blac. 973. 
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"TY | WR 7D LEGAL REMEDY 
Y Cro: Jae 312. Bur the law 1 not neceſſarily oblige the plaintiff 


menc 
. expreſsly to mention the day of the ouſter, ſo that it ap declat 
"Par. to be after the term commenced, and before the ac on w 


5+... an broyght; therefore where the declaration was on: 
ddemiſe, the 25th of March prime, regis, for three year 
9 virtue whereof the plaintiff entered, and was poſſeſſed 
until the defendant Þoſtea, viz. anno ſupradifto entered and 
. cjeed him, without ſpecifying the day of ejectmen 
this was held good on error; for the action being com- 
menced /ecundo regis, and the ejectment laid ta be primo, 
it was plain from the declaration, that the ouſter and 
. ejectment were after the plaintiff's. wn nme and 
| Ok the action brush 11 wh 


„ Rol. Rep. | ee was the plaintiff, even r a8 it 8 
ny W. neceſſarily. obliged to alledge the particular day of his 
— 766. entry in the declaration; and therefore here the plaintiff 
2 declared on a leaſe to commence at a future day, virtute 
| cuius he entered, and was poſſeſſed till ejected by the de- 

*  _- fendant, this was held good on a writ of error; becauſe, 
=” as it was ſaid, he entered by virtue of the leaſe, which 


could not be before it commenced ; for he could not enter if 1 

+ by virtue of the leaſe till the leaſe commenced. ' It might, Wiſer: 
however, have been otherwiſe, if the declaration had been WW 

| pratextu cujus he entered, for the plaintiff might enter {iſe 
unlawfully, or "RE his time, | under- pretence of the dn 

- Jeaſpe: | e bin ac 45-2) cor 

17 nt 
. 341. Tur plaintiff . in ä in the common Wn: 
to. Jace 300. pleas, and after imparlance, as the. courſe of the court We 


then was, made à ſecond declaration; if in ſuch caſe the iiſ60 
plaintiff, by the firſt declaration, had laid the ejedt mentand 
_ opſter before the commencement of his term, or omitted Wi 
any matter of ſubſtance, though the ſecond declaration Wi 
wefe right, and the ouſter were laid after his term com- x 
| | i menced, 
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nenced, yet the plaintiff could not recover ; becauſe the | 

keclaration on the-imparlance-roll was the material one | 

on which the action was grounded, and muſt have been - 
hpported by it; and the plea-roll was byt a recital of _ 4 110 Rep. 
lather, and therefore began with an ae prout baun, Ge. 


* 1 


AND though the dotlaration i in ove relites to the Giſt» 2. 225 174 
by of Term, becauſe the Term is in law conſidered but Gard, . 
z one day, yet the plaintiff might declare on à leaſe 
nade ſome time after tie firſt day of Term, and re- — 
cover thereon. Still it was neceſſary to make it appear, „ 
that the declaration was filed after the day of commen ee. 
nent of the ſuppoſed leaſe, otherwiſe. the complaint _— 
would precede the title. And if the time of filing were 0 2 
not examinable, the act of law, which makes the re- * . 
tion to the firſt day of the Term, would have opeg- - 
nted as an injury to the plaintiff, and a delay to his 
ght; for then a man ejected out of a leaſe made 
n Term time, could not complain till the Term was 


Tux plaintiff declared on a leaſe made the 6th of Moy Yelv. 162. 
oo ſeptimo, and was thereby poſſeſſed quouſque the defendant Gro J*c-"154- 
Ma, on the 18th ejuſdem menfis. anna ſexta ſupradifto, Cath. Why 
tected him; it was objected, in arreſt of judgment, © 
that the ejectment was laid to have been a year before the 4 
toumencement of the leaſe; but, at that day, the decla /, 7 
nion was allowed to be good; becauſe the ejeAment 5 ol 
ns laid to be on the 18th quſdem menſis, which could not 
e if it were done in the. 81xTH' year; therefore the 
fourt * the word ſexto, a8 adden and vad. 5 | 
\ . „ 
"oF in another ancient caſe, which was much e Cro, Jac. 4. 
tan the former, where the plaintiff declared on a leaſe - 


pad; the 814TH of September 3. Far, and that he was * 
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© - poffeſiea, wt the FOE Leibes e 
of September 2 Fac. ejected him, the declaration was ho 
=_ good, and the words under the ſcilicet were erde 
Wia. 4:8. furpluſage. This cafe was afterwards recognized in x: 
| | other equally ſtrong, which was an action of trover, whe 

the converſion was laid, under a ſcilicet, before the ſuppoſe 
5 | er eee eee 


Cro, Jac. 6657 ate tea ago of u. lag ef monde be 
May, babendum d primo die Maii for three years ; vin beat 

_ - exjus the plaintiff entered and was pollefled,'quou/que pc eat 
v. rifalem die & anno, the defendant ejecded him; this, of....1 
"theugh it was infiſted, that aiſdem die & anno muſt refer i ne | 
"the firſt day of May, which was the laſt antecedent, ani... 
then the eje&ment was laid to be twenty one days befor uo 
"the kaſe was made: becauſe,” the leaſe being made thay... 
22d of May, and it being ſtated that the plaintiff gur vo 0 
entered by virtue thereof, the ejectment WINE 4 cles 
muſt refer to the day when the leaſe, was made, or * 
could be no ejectment of the plaintiff, And in matter iy ,. 
right, where there doth not appear a direct contradi&io Lt 


_- the Judges follow the reaſon of the thing, rather than ad 
Hal. 325. here to a rigid grammatical W . the words 
2 r en g 


# 


Ce. El. 66. Tus plant in gement deelared; chat 7, $. by 


erl. 3 denture dated the gth of June, without faying when 1 
was made or dehvered, did demiſe, &c. habendum d die dat * 
| Axillationis es deliverationis indenturee predifice ; virtuis col vn 

the plaintiff entered and was poſſeſſed, till the defenda 
3 the ſame day ouſted him. It was moved in arreſt of ja 
i ment, chat it was uncertain by the declaration when i ,, 
term began, neither the day of the date, nor of the fall , 
© Ing and delivery, being mentioned in the declaration Wi 5, 

«47 G ö R 
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r £9 bern a 
sr was given for the plaiotiff; esd b 120. 
Tic thall be Zitended- not only to bear date, hut %,/qhn 
h have been ſealed and delivered on the day mentioned @ = ñ̃³⁶ 
jo the declaration, which was the gth af June; ſor ulli 
bels are Leeren e Fee on me IRE > e 
F 5 . 5 | 


Zor vhs ktikgeibn, iu bine Jeaſs-v was | nine 
mcertain, the plaintiff was not permitted to ver; 
hecauſe where the commencement of the leaſe was un- 
certain, the leafe was void in itſelf, and wen the plaintiff 
could not have title. Beides, the court could not p- ö 
ſbly perceive, whether the ejeftmnent-wis befote ot 'afttr | 
the plaintiff's title accrued, if ſuch an uncertain leaſe wo 
tould give him one. Otherwiſe it was, whiete the mi- . Vest. 
ution or Commencement was impoſiible ; for in ſüuenn 

caſe the leaſe commenced from the delivery; as if it had yk 
no date; and then the court might judge whether de 
tedtment was laid before or aſter the (commencement. 
And there was this further reaſon for the difference; thut 1. Mod. 280. 
the impoſſible” limitation was rejected, becadſe it eduld 

not be part of the agreement or contract: but an uncertain = 
Imitation was part of the contract, though it viene , 5 
whole agreement, becauſe” * court er 3 


v ny certainty, 


Tavs where "_ pathos ae u h . Herl. 63. 
die datus indenturæ pradifte, without mentioning an in- 5 
denture before, this was held bad, for the ee gf JN 
phen the leaſe . 


$4 om 


4 


Bor fe plaintif had TORY on a e kim 2 — 17. 
fer quoddam ſeriptum obligatorium habendum d dis datus in- 3 
inturæ præditta, this had been good; wee We en Ag | | 
vun lun be intended an indenture · de - 
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er El. 2 Tur plain tiff declare om à leaſe of the fourth part of 
bdbouſd, in four parts to be divided; by force of which. b. 
entered in ſenementa predifia, and was poſſeſſed, till th 
defendant ejeted him de tenementis prædictis 2 it was ob 
jected im error, that the plaintiff had laid the ouſter to be 
of more than, by his leaſe, he had a title to; for theouſter 
was de tenementis prediftis, which at leaſt muſt be under 
"ſtood of the whole houſe, and the leaſe was only of the 
. fourth' part: but the objection was over- ruled, becauſe 
de tenementis prediftis ſhall be intended only of the fourt 
part of which the leaſo was made; beſides, it was but juſt 
he ſhould recover as much as he had title _ pm 
"_ oe _e beer I; SO 


5 890. Tan enim declared on 4eme m 16th & 
of January, by an indenture dated the ad day of January, 
; without ſaying primo deliberat the 16th ; yet the declaratian plu 
1 -was held good: for though all indentures ſhall be pre- 4 
| | | . fumed to be delivered on the day they bear date, unleſs the | 
. contrary beſhewn; and therefore this; leaſe mquit com- 
- mence the ad day of January, which, if true, would be a P 
„ different leaſe from what the plaintiff declared on; jet 
Or bdecauſe the plaintiff hath declared on a demiſe the 16th, a 
BY it muſt neceſſarily be intended that the indenture was de- 
livered on the 16th, becauſe it cannot poſſibly be a de- W 
' miſe before the delivery; and therefore the delivery muſt P 


+ necefatily. be intended to have been on the day when the I 
- demiſe is ſaid to have been ws and way the Gy of the 2 
Mes dr "Gate of the mn. 8" | 


er. Ei. 7. 773. Bor where the plaintiff does not make mention of any x 

| n+ Lev: 127- particular day when the demiſe was made, but only in 
| * Leo. 266. 

| general ſays, that J. S. by his indenture bearing date the 

firſt of January, did demiſe to him, ſo. that it doth not 

appear, by the plaintiff's own ſhewing, when the leaſe 

27 4 ! , com- 
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wamenced ; ws eee TY 
3 been on the day it bears date; and ſo the decla- 
ation was held to be. good, and not void for the un- 
ertzinty of the commencement of the leaſe, as was ob · 
xaed. E C USE, e eee — 


. eee 
Tnovon bog the 3 UE the. paint is not 
obliged to prove the leaſe mentioned in the declaration 

(s by the ancient practice in moſt of the caſes cited he 

gz obliged to do), for that is now confeſſedi by the rule, 

ud by that means the miſchief of any variance, between 

the leaſe declared on and that produced and proved on 
te trial, is avoided; which was a danger the plaintiff 

ns expoſed to, and often miſcarried in, by the old methbd 

of proceeding ; yet in the modern practice the. plaintiff. .. 
muſt take care ſo to declare as ſuits with the real title to 

te ſuſtained at the trial. So formerly, if there were ſeveral 
leſors, and the declaration was quad demiſerunt; the plain - Cro. Jac. 166. 
tif was baund to ſhew in them ſuch a title that they 

night demiſe the whole; for the. word demiſerunt muſt be 

bea en in pleading according to the legal ſenſe it bears. * 

d that if any of the leſſors had not a legal intereſt in the 8 
FHOLE premiſes, he could not in law be faid to ee 2 ; 
dem, for it was only a confirmation, where he was not WA 
concerned in intereſt ; and therefore the confeſhon of the, ; 
jint leaſe did not halo. ee e x ob = 
lil, by the rule. It muſt not only be proved that the leſſo r 5 
Jo the plaintiff has title to the premiſes in queſtion, and a 

gal right to enter and recover the poſſeſſion, but, as be- 

re obſerved, that he had ſuch right at the time innen & Term Bop 

mc, as tated in the declaration. 
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80, where the ane by Age. +43. wa "i 
ad B. and it appearcd on the trial that A. was tenant 3 þ 
or life, remainder-to B. in ce, chis on a ſpecial verdit,s 


\ was 


| LY 


r n 1111 5 * 


3 5 % ee plaineitr; becauſe it GON 
> 4 55 de the leaſe both of A. and B. to paſs the 3 
5 do the plaintiff; for during the life of A it o 6nly bf 
__ _ his leaſe; becauſe he was the tenant-in/poſlefſiony ane-B/ 
,.-,. - Joining-in the leaſe amounted; only. to a confirmation 
7 but could paſs no intereſt during the life of A.: there 
_ fore; the allegation that A. rho was no er 
3 . n 

e 'Tax-plaintif dedlared.dn ils lat a 1 

3 on the trial it appeared that they were tenants in oomme | 
True plaintiff did not recover; but if A and B. had bet 0 
Iꝛoeint-tenants, a joint leaſe to tho plaintiff hiad bee gbot 
and he might have declared quad demi ſerum. SU i- t 
s. Will. 232. Calo of I onthingion v. IV ſinm irt which there was's verdi 
| far the plaiatiff, ſubjecł to-the opinion of the court, upot 
$ | a ſpecial cafe of title, which was twice argued; whertif 0 

ſioveral points were debated, but at laſt were reduced ti 
1 | the fingle queſtiom, whether! tenants in common ca e 
; make a joint demiſe?” the leaſe: in -the-detharitior 
bdeing laid to be of the joint demiſe of the plaindf o 
Is. leſſors, who appeared to be. tenants in common. 4 
ter time taken to conſider, the eeurt were of opinion 
Cro. Jac. 83. that tenants in commen cannot join im; making u leaf 
Comb. 2. 190. for their eſtates ars ſeveral and diſtinct, and here is ne 
2. Brownl. privity between them; for which reaſon, one tenunt it 
& U o. common may enfeoff anether.— Went for the 
nr (hens Or | 1 wg 


. 5 5 4 , wY 
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Tas We; of the Aiffereties ane Grabs e 0 
tenants in common have ſeveral titles: the frethol 
IP therefore. is ſeveral, and if they be diſſeiſed, they are p 
8 their ſeveral actions; and a8 the lands of t#hiints ft 

c oom are to be eonſidered as differtyt eſtates, dependiti 
| upon-difforege titles, the plaintifr chdvt evt 00 the 
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nt leaſe; beeauſe that eee 
o ſeveral and different titles in one iſſue, at the fame 2 4 
jvc, Beſides, the plaintiff, to make out his title, muſt Set 2, Black. 
re that each demiſed hr whols to him, or elſe be doth.,. Bur. . '4 
jt ſuſtain, bis declaration :. and the diſcovery: of the 0 
in common, proves the contrary; for as they have 
ferent titles to a moĩety only, they could nat each of 
hem demiſe. the whole. But joiat-tenants are ſeiſed er 
yt per tout, derive by one and the ſame. title, and 
ſherefore each may be ſaid to demiſe. the whole: and aa 
; muſt join in an action for any violation of their poſ- 
bon, ſo their leſſee ſhall recover on their joint demiſe. 
lud if there be two joint-tenants, and each makes a ſeveral 
ale of the whole, the ſeveral moieties only paſe by each , WII . 
Coparceners ſeem to ſtand on the ſame foundation 4, 22347 ., of 
þ nts becauſe both coming in as one heir, the poſj- WO 
on muſt be joint, as that of joint - tenants. Vet in the 
u caſe of Millinar v. Robinſon, it was allowed n 62. 
eption to the declaration, that the plaintiff declared that 
> coparceners-dewiferntt, Heretofore therefore, to 
id difficulty in ſuch caſea the way was for copar-- 
mers, joint-tenankts, and tenants in common, to join in a: 
2 © HA OE NNE 
*. nene n date; 47 


Anp a 0 bab wah by a Sidi: to tey a 330. 
ile of an infant, was held good ; for though ſuch 1 
ught be voidable as to the infant, yet a Granger cen Legp. 56, 
defeat it: and if the leſſee had not been allowed. h B., 43 69 
| nin his ejeAment on ſuch a.leaſe; the infancy would :. 
fire the minor of that remedy-of puniſhipg/the tref- 
ler, which, perſons of full age are intitied to; and 
ich would ha ye been denying. to a minor the common 
git and privilege of others... EN IO INE 
kown privilege: of infancy againſt bimſelk. | Sts” 


i 3 Bro. Ap. 
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2 . rho. Ir his been long ſettled) that even en infant may ni 
1 Bro. Ap. a leaſe without rent; to try his title. Very prejudicix 
. 7 leaſes may be made, though a nominal rent be reſerved 
Fo and there may be moſt beneficial conſiderations for a leaſe WY 
though no tent be reſerved. In no cafe can the leſſe 

avoid ia leaſe; on account of the itrfancy of the leſſor 
wich ſhews it not to be void, but voidable only. And it 
4 4 * is better for infarits that they ſhould have an election 
3 The privileges which the law, for wiſe purpoſes, indulge 
3. Narr. 4794. to an infant—what acts ſhall bind him, arid how far the) 


2.T:Rep.161- are void or voidable only, and the ſound pririciples upon 


370. which they depend were elaborately diſcuſſed in the caſe 
of Abbot v. Parſons. But à leaſe for years, made by the 
teſtamentary guardian of an infant, ſhould ſeetn, from the 

2+ Wile 29. caſe of Parry v. Hodgfm, to be void. In that caſe the 

queſtion was, whether a leaſe for twenty-one years, mad 
by the teſtamentary guardians of an infant, Mr. Spencer 
to Parry, was abſolutely void, or only voidable. [ 
appeared, that Mr. Spencer himſelf had done no on 
act, after he came of age, either towards eſtabliſhing 
the leaſe (ſuppoſing it voidable), or to avoid it. O 
the firſt argument the court agreed in one point, viz 
that a teſtamentary guardian by ſtatute, till an infan 
was twenty - one years of age, and à guardian in ſ 
cage, till an infant was fourteen, were the ſame; Fed 
fore whatever intereſt the latter. had in' lands till the 

| infant was fourteen, the guardian by ſtatute had, un 

* P. Wms. til he be twenty-one. But as to the main queſtion 

3 1. whether the leaſe was void or only voidable, they 

pgs Nox, J.) doubted much, and gave no opt 

The Chief Juſtice inclined to think the leaſe void 
Ane * ſaid, he was far from ſaying it was either void 
or voidable. BATRURSsT, J. gave no opinion, bu 
ſeemed to think, that whether the leaſe was void or no 

4 at firſt, it certainly became void, or at an end, | 
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er ern 131 
Yr. Spencer eathe of age — 00 ba Falhtiing KANE Yo” 14, 0 
gre we led af Pula ce Norty J. v of oft _ 
hoo, that the IHE wi u good" Teaſe; arid oily ie 
eie be infant when of age: that he might then affirm it _ 
ſhe thought fir; bur fuld be ſhould- be ready” dee bas. 9 

t from his opinion; if he mould find he bad cor * 
it too ready. Alitrius confillum, After warde aps; wat 63 
ion Wort were ee ects rex. that the guardian e 
infant cannot make a of lands and that tlie 
then ein e : 
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the bor if —— neee une beende, Black. Cem. 

h the | nam I 
» the k fourteen years of ug. fe ö 1 ht. 
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_ TIT mii bring we cairn g. joint habe C0. 
baron and feme, of the lands of the wife, if the lee . 8 
ond r made by herſelf in perſon, whether by parel eee 
ming ture; for the contiaQu of the wife; relating to he: 

| | eſtate, are but voidable during eovefture;- that ſhe = pe oe; 
j have the benefit of them after the death of her huſ- as 
fans, if it ſhall'be for her intereſt'to/cotifirni them: but See Cowp. 
n { huſband, it is ſaid, ought to join in ſach leaſe, for 258 


D . 
there band and wife are confidered in law as one perſon; hn” * W 


* 


1 tha de former has an intereſt 'duringconettur;itthepres 
vn Wi) ofthis latter; the whole proptietor wobldnet join n  ' _. 
lion leaſe, without the huſband : and as off ſuch Jour- leaf, Cre. Jas, 6 "7% 
we be fald io demiſe ine whole,” that thejeſor® 
/ opi might} according to dhe ancient priftice/miaintaly — 
. void et ment off ſuch" demiſe. But it was not neceflity"Cro. Jae. 19 
- wife huſband and wife ſheuld jem in & leaſe, 60 try 
\ by title to Her eſtäte: he alone might make a leuſe 
r nd but FO becauſe; during covertute; he” Huth c 
over ** 9 bis conttaRts” chebebre : # 
| 3 relating 
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relating to it are good during his life; for his. pleac 


3 muſt determine for her who hath -refigned her will to hl 
_— a after his TON WEE: uſe. he d 
- ag ne 2. +. wot f 


4 . e where the plainti 8 on 2 hh leaſe 
3 = bavan and feme,-and the leaſe appeared in evidence 
.- 5"  - have been executed by a third perſon, by virtue of a let 
, ** 1 of attorney from the huſband and wife, ſuch, evidence w 
e not allowed to maintain the declaration; becauſe's1 
cannot delegate 'a third perſon to act for her, havit 
already devolved all power and authority on her huſba 
But though the letter of attorney was held void as to tl 
wife, yet it was deemed good as to the huſband : bence 
Cro Jac. en was held, that the leſſee might, in this ied n 


the leaſe of the huſband only. 
Cro. Elia. 469. | A. COPYHOLDER may declare on a leaſe for any nun Ho 
en 183. ber of years without forfeiture ; and the leſſee of a cop 0 


N 199 holder, for a year, may ſuſtain; an ejed ment: for þ 
Lutw. 1 * eſtate is warranted by law, and it is the * h W 


4. Go. a Hs for him to recover the 1 e2 


$xconvry, Of amending the declaration 


„ 9 the SR adjourned for dificulty; b en 
| Comb. 15. $0, quer-chamber, ſince the court itſelf delays the plaintif 

: it will, upon a rule delivered to the defendant to fi 
cauſe to the contrary, enlarge the term; unleſs the deſe 
dant can ſhew very good cauſe to the contrary ; becar 
the defendant, havitg entered into a rule to confeſs a leaf 
without mentioning the term, it muſt be underſtood 
| - be ſuch a leaſe as is adapted for the trial of the plaintit 
, --- title; eſpecially ſince the defendant, by coming into th 
| room oſ the caſual ejector, had delayed the plaintiff rot 
getting poſſeſſion: for though it may be ſaid to pe 


r 0 . 
twat acne . 
e enough, whereon to obtain judgment: vet fine 
he defendant delays him by permifion. of the court, it js 
_——— of nnn 
r 5 Pe ig Ds at. 


Bot this caſe. ie 40 1 in Bees te — by 5,40 
" it of parties, that is, that the court would: not take * . 
time to adjourn and deliberate, where the mm 


n near ſpent, unleſs the parties would oonſent to enlarge a 
For where the parties were hung up by an injutiftion 6. 100 tz. 


term, without conſent of parties ; becauſe that-would 


e men MATING vs e x 


thout conſent, from five to ten years. And the court | 

; changed the plaintiff wh ner eee ; 
ivered ; enlarged the term, where the cauſe bas been | 
nn Ny IRIS Mod. 43 
plaintiff even nnn 5, Med. 233. 


$0, in * of» plain miſtake, — ds 


—__ par Rad hold ny IG: 
given bean — 177, and a ſpecial 
ſiruck ; but the miſtake being diſcovered, the tecord 
Þ not entered. It was moved to amend the declaration,” 


hirty-one””.. Per Cur.—: This is a plain miſtake in 
declaration, and may be amended by tho writ, which | 
„,o p whereas the declaration . 
8 counts | 


0 6 l L Ld Z . : * 
T5 HALL +44 75 x 


n the court of chancery, the court refuſedto-enlatge © 


| neben in a . the term i Str. ER | 


j Tem 1772. The plimtif®:declred na dais 1 


iriking out the word * ſeven, and inſerting . eo 1 


4 
> 
4 
«4 
\ 


Z * 7 


rns „e A er 


: qcwnt.df m expired tuehed years 0M 
| brovghs. An cjectment is the creature af thecour, ud 


. bo 102; 2m 
1 70 uod et 1 dil vn 


BY ebe Nit 3 
f Baroes, 110 I 3 the 3 1 of amending declaration 
5 ——— ſeams to be, that no ſuch. declaration came 


ne 5 amendcd before appearance nor aftexverfss once gt in mu. 
Smallt 


7 v. 1222 5 ten · of. for s Andgin- e nab 30 


, bald ee be mere matter. of Forms 4/1 10/61 
Neem ii nend os gaudi thing eds 3 
3 2447. „ Handman v. P Pkington-ayd, Kut, wi e e * 
made for defendants to: ſhew cauſe, why the decks 
ation ſhould not be amended, by altering the time 
of the demiſe. The caſe was ſo: ci renmſtanced, chat the 
plaintiff would have been barred by a fine, if put to 
bing a neto ejectment. Ther declaration had been deli 
vered four years, when the defendant pleaded : but no- 
— thing had been done ſiuce 0 the; plaintifff having been 
ſtayed iby an injunction which: had been but juſt diſ- 
ſolyed. The ejeg ment was brpught,upon an: entry made 
Wyre *to avoid a fine; and the plaintiff Nas out: oi / time to male 
a new entry. On ſhewing cauſe againſt the rule, Benuct 
cem. 178. w Candy was eited : where leave was prayed to amend the 
"<a 5715 - declaration, by altering the time of the demiſe, but re- 
| fuſed : becauſe, if the time was altered, tirat would make 
© 1 G. 2. ita new demiſe. Alſo, Caſewortb v. Tama which was 
Barnes, 4to; à like determination 80, in Scrutton v. Heruttan, it wa: 
e. (ied; and in Ree v. Die, on the. demiſe of Stepbenſm. 
Carth. 40. So, in Pu⁰IIq V. Marburton; and Goadtitle v. Meymott.— 
44, 332- On che ather ide, the eaſe of Aſtin... Parkins was relied 
4 2. Burt. 66g o where; all the judgrs unanimouſſy held, that an 
| i ment was to be conſidered as a fictitiom form of 
er een ag ne e nfs court for ad- 
mee en end zer den Re velcement 
Gan ö CI 2 a. 


* 


„ee e 3 —» _ 
deer of ut; inten E 
nd it War Mid, that Nr. JURY PR» # 
11825 Bad ordered 2 Oeclaritien- in UAE ve 1 
de amended!) TES, J. d IF ON, « best _ 
„ plintif, beitif ot ef time te make a Hew'engy, Wi s 
„ bon for awventling7 and fed cli eaſs of the Erk, g 
ts, if ih Dali of Mur Borbugh F. fdmbr; heft tlie YES 2. Stra. 
„don was amended by lein the promiſe, 88 | 8 
to the extcutors, inſtead bf the teſtator; beeaüſe elle dc? * 


— 


tion would otherwiſe have been loſt; by the ſtatute"? of 3 
„ Limitations having run upon the pfomiſe mude tö we 
ls WY tefator —Lonp MAUsFHD. An ejeEtmetit'is'2 "mere 
me WT ffitious action. The demiſe is mere matter of form: 
the WY it does not exist. It is not like a real title. It appears, 
to WM that this was an entry to avoid a fine; and the demiſe is 
ai. lad before the plaintiff had made the entry; inſtead of 
no- being made after. We are all clearly of opinion, that he 
cen; WI ought to be at mn to amend, upon 2. of _ 


Aude Ix a ſubſequent caſe N cars v. Hayden, leſſee of Gn S, $41, 
abe WI the court of king's bench, after affirming a judgment ih 

ut Wl Geftment, from Ireland, amended the declaration, by en- 

| the larging the term, and that though the record had pte · 

e- "ouſly been remitted. Carrol, in Michaelmas Term 1962, 

nake in the name of Hayden, his leſſee; brought an cjeRtiment in 


Ireland for lands there, and laid the demiſe to be for f 
teen years, from 25th of November 1762. In the fame 
Term, an injunction was granted by the court of exche · 
quer in Ireland, at the inſtance of Yicars.” On application 
to the court, Carrol was permitted, at the ſummer affizcs sas 

n 1168, to try the eje d ment, execution being ſtayed till 3 
further order; and the plaintiff had a verdict. A new i 
tal was moved for, and refuſed : whereupon” Nen, | 1 
wought à writ of error in the court of king's bench here, 


3 


. 2 
In 
4 " 
- . 30 
7 . 


Cur 11642 11 r ; 


ud te judgalenc below was affirmed. duet procecing 


to get poſſeſſion of the premiſes, notwithſtanding exccy. 


tion bad been ſtayed by order of the court of excheque; 
in Ixeland, was, in 1969, prevented from ſo doing, by 


further injunction; and dying in 1770, the injunQion 
bill was revived againſt his repreſentatives, In Michal. 
mas Term 1779, the cauſe in the court of excheguer in 
Ireland was beard, and Vicars' bill diſmiſſed : but thirteen 
days before diſmiſſian of the hill, the term in ejectment 


expired. In Eaſter Term 1778, which was after the writ 


of error brought, and before the record was remitted, 
application was made to the court of king's bench in lie- 
land, ta amend the record by enlarging the term; which 


- "was refuſed, becauſe the record of the judgment was here; 


and the court there ſaid, „ they never amended after a 


« writ of error was brought, and the record ſent over to 


England: but the application to amend muſt be made 


« here.” The record was afterwards remitted to Ireland, 
It was then moved in court here, to amend the record, 
by enlarging the term in the declaration from fifteen to 
twenty years. On ſhewing cauſe, it was objected, that 
as the record was ſent back ta Ireland, this court could 


nat amend. . Pending an ejectment, the court might en- 
large the term; but here, the cauſe was determined: 


3+ Stra. 1272. 


therefore it could not be done but by conſent. A diſ- 
tint;on was alſo taken between a motion to enlarge 4 
term before it expired, and after; which was the caſe 
here: for that was more properly making a new term. 
In ſupport of the rule was cited the laſt caſe of Pilkington 
v. Ruſſel); Oates v. Shepherd; and Roe v. Ellis, Eaſt. 14 
G. 3. C. B. where the declaration counted of a term ex- 
pired twelve n before 1 e brovght, and. Was 


amended, 


> 


ORD 


0 TY wy Lads af 
* 
*, * 
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Lonxd Mascktrrt. Vou have not touched upon the 
euly doubt I have, which is, whether, being a record from 5 AF 


Ireland, this court can amend it: for though. the record * 
be fictitiouſly 1 it is not ſo i in fact. 


To this it was anſwered, that in 1 Ab. tit. 1 
103. it is ſaid, © that when the tranſcript is come ſafe. : 
« from Ireland, and entered on the rolls of this court, it 4 
« is a perfect record here.” That in Yelv. 118. a pre- 
eedent was ſhewn of a record removed from Ireland re- 
mining here. And Meredith's caſe, where a judgment . Vent. 27 
zen in Ireland was amended 12555 this court, was SHO: 


Lond MANSFIELD. The ſingle doubt is upon the 
form, For the record is gone back to the court of king's 
bench in Ireland, and the whole of it is ſuppoſed. to be 
ſent there. Therefore they muſt iſſue the ſubſequent 
proceſs. Upon a writ of error to the houſe of lords 
from this court, a tranſcript only goes up: and the re- | 
cord is ſuppoſed to be ſent back again hither ; and if the 
judgment be affirmed, this court muſt iſſue execution. 
On a writ of error from the common pleas, though 3 
tranſcript only be removed, this court may award execu- 
non. Upon a writ of error from Ireland, in judgment 
of law, the record is removed here; but in fact, a tran- 
ſcript only comes over; and when the judgment is af- 
firmed, is ſent back. In the caſe of the bill of excep- | 
tons in Symmers v. Regem, 1 had occaſion to enquire chi te 
particularly into the form, and it is as I have ſtated. 
When the judgment is affirmed, a mandatory writ iſſues 
om hence, to the king's bench i in Ireland, reciting the - 
thole record and proceedings, and commanding them to 
@ execution, by which the cauſe is reſtored to. that. 
court. In the caſe of Sir Thomas Broughton, which went 8% .. Black, 
hom this court to the houſe of lords, after the houſe had 933- 


Q4 affirmed : 


run i BEXPDY | * 


affirmed the judgment, it was ſuppoled 2 miſtake had been 
mz by the houſe, and it was wiſhed to be enquired 
into; but the record vas come back to this court. If the 
court can do What is aſked in this caſe, it ought to be 

done: jt is mere matter of form. The court has looked 

wie the caſe ; and the proper mode of relief js according 

55 fo the following rule, which was pronounced ; namely, 
TS -. 40 that upon payment of the coſts of the application to 
. % the plaintiff in error, the deſendant in error be at li- 
„„ berty to amend the record in this cauſe, by firiking 
HRS e * out the word * fifteen” in the declaration, and jnſert. 
« ing, inſtead thereof, the word! twenty: and that 

50 aper fedeas iſſue, at the expence af the defendant in er- 

«© fror, to the writ of mitiimus heretofore ſent, to the 


0 " art of the court of king's bench in Ireland ; and 


1 


66 « the defendant i in ertor 2 to the judges of the faid court 
1 * inclofing op tenor of tae record ſo enden . 


# 


e „ B. Thg 3 ee 
Fee navit, without aſſigning any reaſon. The courts here have 
1 not now any appellat n over Ireland; ſee 22. 
1 | G. 3. c. 53 and 23. G. 3. c, 28. Wherefore, ſee the 
| luaſt ed. of Hale's Hiſt. of he Commen Ms v. 2. p. II. 


Avr the peſlea may be 8 at any 1 Pak the 

| judge $ notes; ; even after final judgment, and a writ of error 

. Term Rep, brought; as in Church v. Per kins and twenty-three other 
. defendants. At the trial of that cayſe before Lon 
LoUGRRBOROVGH, a verdict was given for the plaintiff 

againſt twenty-two of the defendants. The poſtea ſtated, 

that (4 as to all the premiſes in the within-written decla- 

3 . © ration mentioned, except as to two cottages parcel 
3 | <« thereof, ) twenty-two of the defendants (naming them) 


pere guilty, &c. and damages were afſeſſed at one yo 
„ | Ing 


0 * a * r 4 * * 
14 4 * " N 
2 
1 


9 


7 r 1E 


| ling, and coſts; es. C447 
ed « of the premiſes in the ſaid deglayation mentioned, "a> 
he WY that the ſaid N. and AA. (the other 1409 defendants) vere '  .-- 
be wt guilty, &c., The defendants brought a it of ia 
ed after joinder in error, and a day appointed pres 

ng WY ment. the defendant in error applied; io Lon h- 3 
ly, WI 2020vc4, to amend the pofica ame which he did. 
l- (as above) ſhould be ſiruck out The defendlant in mt 
ing efterwards applied to one of the jvdges of the gui 


n. i Nr. J-Bozkza, te mend he 
t a WY judgment roll and che tranſcript thereof as above. - j, E 
er- made a conditional order, that the leſſors of the plaintiff ey N ** 


the dodo be at Uberty to amend dhe roll, agrecable.30/ e We 1 
nd WY e. 4 motion was afterwarde made te ſcenßde bs 
of order made by Lonp Louansokqouan, beczuſe it was 5 3 
an, an amendment by a judge of another court, and made ., 
after-the expiration of one Term after the trial. It was 
4 urged, that the inſtant the *poffea is delivered into the 
13 court to which the record belong, the judge of ni prius 
ave has no longer any controul over it; and in any event | 
22. could not be permitted to be made after a Term had 3 705. 
the dapſed, But the court ſaid, there was no foundation for L 
. the objection; for that according to the practice of amend 
ing by the judge's notes, which was of infinite utility to 
the the ſuitors, and as ancient as the time of Charles the firſts. 
ror the — might. be made at any time. 
der | * 
RD ConrAnLy, whers . is a general verdi on a de- 
tiff claration, conſiſting of ſeveral counts, ſome of which-are 
ed, inconſiſtent, or bad in point of law, and evidence only has 
la- WW been given on thoſe which are good or conſiſtent, the ver 
cel dict may be, and conſtantly is, amended by the nates of the 
m) WF judge who tried the cauſe. Nay, the practice has even been 
hil- ¶ extended to a criminal caſe. For inſtance, one Gib/en was tried 
ng N for 


" F 9 2 + 
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Doug. 377. for robbing Mr. Francis, and convicted; à miſtake Was 
= afterwards diſcovered in the verdict, which, upon conſul. 
tation with all the judges, was corrected from minutes 
ſigned by the jury, and the priſoner executed. This dif. 
tinction however muſt be attended to, that if there be only 
evidence at the trial upon ſuch of the counts as are good 
and confiſtent, a general verdi& may be altered by the 
9 notes of the judge, and entered only on thoſe counts; 
Ef but if there be any evidence applicable to the other bad 
| or inconſiſtent counts (as in an agion for words, where 
= — _ ſame actionable words are laid, and ſome not actionable, 
$1 5. and evidence be given of both, and a general verdi@), the 


3. Stra. 1197 


1. H. Black, pgſtea cannot be amended: in ſuch cafe, it is impoſlible 
227. 232. 


Barnet, 420, the judge can ſay on which of the counts the jury aſſeſſed 


rhe : the damages, or how they apportioned them : the only 
; . remedy then is by awarding a venire de novo. 


VI. w plan and genera fie. 


TRE. ——_ rule in the iſſue of this ion is, that 
Et whatever bars the right of entry, is à bar to the plam- 
riffs title: the plaintiff muſt therefore prove ſeiſin, within 

| urenty years, in himſelf or his anceſtors ; or muſt prove 
EN ſeiſin, in a third perſon, of a particular eſtate in the 

. _ land, and that he claimed within twenty years after the 
reverſion accrued ; or that he was an infant, feme covert, 


non compos, impriſoned, or beyond the ſea, at the time 


when the title acorued, and that he claimed within twenty 
1. Burr. 119. years after he came of age, &c.—for every plaintiff in ejod- 


ment muſt ſhew a right of poſeſfon, as well as of property: 
and therefore the defendant need not h the ſtatute of 


Limitations, / as in other actions. 
A FINE 


Ax and non-claim, or a diſeent 40 n take 


For inſtance, - 5 * $4.20 


*** EJECTMENT:.”/ Ng 


away the entry, are good pleas in Nb in bar of 
the plaintiff $ right of aur. | tv (Rt his ; 


| 8 


So an accord with (atisfaRtion i is a lai 1 for-ie is 9. Se 
an action of treſpaſs in its nature. And by "permifſion-”” . 


of the court, the deſendant e Fe ng ren 
. 


e 

AncignT aan is a at Wh in eee 2. Ld. 
ave muſt be obtained, from the court ta plead it: and tho n Ne Y 
fidavit, ta obtain ſuch leave, muſt ſhew that the landa 3. WAX. 3. | 
ae holden of a manor which is itſelf ancient 'demeſnes 1 7 #7 
As in, Ruft v, Rye, cauſe was ſhewn why the tenants in 2. Burr, 1046, 4 
poſſeſſion ſhould not have leave to plead that the lands . 4 
ſpecified in the declaration were holdem in ancient de 
mcſne. It was admitted, that ſuch a plea might be re- 
ceived in ejectment, with leave of the court and on 1 85 = 
proper affidavit ; but the affidavit was objected to, becauſe _ 
it only alledged © that the lands in queſtion were holden 
« in ancient demeſne, and of the manor of Godman« 
« cheſter ;”” but did not alledge ** that- the manor was 
« (itſelf) holden in ancient demeſne.” - That in the caſe | 
of Denn v. Fenn, the affidavit was, that the lands were Try. 2 
« holden of ſuch a manor, which manor was holden in B- 
« ancient demeſne.”*. Beſides, it might be only a term. 
in the leſſor of the plaintiff: if ſo, he could not ſue there ; 
for the writ of right-cloſe only lies, where the demandart 
has a fee, or at leaſt a freehold. In ſupport of the rule 
was Cited Ferrers v. Miller, where ancient demeſne was 1. Salk. : 219» 
pleaded in ejectment. It was conceded, that leave muſt .be. 366. 3 
be aſked of the court to plead it: and though by 4. & 5. "24 
Ann. c. 16. f. 11. it is required, in caſe of pleading à di- 4 
latory plea, ** that the party offering it, do by affidavit 
prove the truth of it, or ſhew ſome probable cauſe to 

& « the 


; TP 88 ru AR A „ 
WO ns . . 1 e io indhute them to believe that thei of i 
r 

1 5 "Indice ſuch belief. It ſhewed, that the lands were 


| js 135 7 s hotden'in ancient demeſne; that they were holden of 1 
* 1 r 2 ** Seanor cr Godmancheſter; and that there wu + 6-4 
= % 28 7 oF oeart of uiicient demeſne in the borough of Godman- De 
* 1 553 hae here the plaintiff might” habe proceeded” il « 
$12 the OH | Whetter the lands were parcel of the ſuperior manor, De 
5 n a act triable by jury: though the queſtion, © whe. wh 
K. 4 7 "eat Caper manor be or be not holdeg ig ancient w. 
"Nos" TR 
1 | ee ” muſt be tried by record, nifty,” | th 
ien Sek. The judges in court concurred in opinion, ſhy 
f bs Ang bot Tfcienit ground laid for obtain * 
We * i ork ome the'plces.—FosTEr, J. obſerved, that as it fo 
: = to be necefary to aſk leave of the court to an 
np”. _ | pſadithis" plea to a declaration in ejectmient, it follows pl 
HE. _ oficourſe, that it muſt be in the diſcretion of the court, 
8 e os either to grant or to refuſe leave. And he thought, the 
**.," affidavit was not ſuffieient to ouſt the ſuperior eoutt of ill |, 
sj juriſdiction. He ſpoke of the courts of ancient de- to 
meſne, as putting the ſubject out of the protection of te 
the law, and fitter to be totally deſtroyed, than favoured 4 
or afhſted. —W1LMoT, J ſaid, it was a ftrange, wild 0 
2 ; uriſdidtion 3 where the jurors are judges both of law fe 
and of fat { where the ignorant are called upon to de- h 
termine the niceſt points of law: therefore he was not ? 


for granting ſuch leave, unleſs compelled by autho- 
rity. Indeed if the caſe had been brought ſerietly within 
the rule, leave muſt be granted: we cannot help it. The 
authorities, down from A.den's caſe to this time, it is true, 
n ̃cte, . that ancient demeſne is a good plea in ejectment.“ 
| "= if you would ouſt this court of juriſdiction, you mult 
new that another court has juriſdiction.” Now this 

' affidavit does not ſhew © that there are ſuitort in the 

* Tn court; nor that the ſe lands are holden of a 

65 ane 
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re that manor. The affidavit ovught-to/ have ſbewu, % 
of « tho lands are holden: of n Mieth hiuano | 

« « cient demeſne: and ſo was the affidavit in th WT” 5 
5 

* 

Jn 


«” #4 
wa. 21 4 = 


Denn v. Fenn; and ſo is the plen. ee e . 
« whether the lands themſelves are ancient B . 2 


4 


Domeſday will not-ſhew-that. Domeſday will | O. 
„ether the manor is · ſu or not The rr of wp 2 mig 
nt makes, this as clear as: the ſun; Thie eftidbvit den Me 
7. WH therefore purſue the proper form Audit ü e 


u, ficwn, that the leffor of the ptuinticf has 8 frechen © 2 1 
ng can he ſue there, in ejectmentʒ as leſſon of n tei d. 5 A +" 
$ it "I. 


ſuch a ſtrange, wild juriſdiction as thisycand upen Tum” 
an affidavit, I am not for r 
plead this ee a ants L091 


nee eee 3 1 

to the juriſdictidn of the court of king's bench g rue 9 * 
to ſhew cauſe was granted : which was afterwards made "ip 
wlolute. Yet the rule granted in this inſtancez ſeeins 8 
only to have affected the caſual ejectot᷑. the only — 


ſendant. The motion might have been more applicabie © * = 
had it been made, that the tenant in poſſeſßom mn 
* made defendant; might have leave, &. The cem; 


mon practice of the court being to receive motions ſort 
judgment againſt the caſual ejector ni, We. aſter the 
Term is ended, upon the common rule, the new deſendant 


bas not any opportunity, either to plead to the jn 
kiction, or to move for leave ſo to do. But in every ſuch. 


flea the defendant můſt ſtate another juriſdictiomi these. 
fore if an action be brought here, for a matterarifing'ins 
der, to bar the remedy ſought bere, che 9 as; wa 
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TRE'LEGAL REMEDY 


| Ke court in Wales muſt be ſhewn; and in every eaſe; 
ww repel juriſdiction here, the party muſt ſhew a more 
proper and ſufficient juriſdigion'tHewhere.” Pleas either 
in bar, or in abatement of the action, are now but 
ſeldom (if ever) pleaded; for, according to the modern 
practice, the defendant, if be appear, is generally bound 
br by che conſent rule, to plead the general iſſus of not 
uilty. But as this rule was introduced to anſwer the 
purxpoſes of juſtice, it is ſometimes departed from, for 
* Cum. ifs. Seeed As where an ejeQment was intended 
to try the right to a rectory, the defendant was admitted 
co plead that he himſelf was rector, and to traverſe the 
rectorſhip of the plaintiff's leſſor, in order by that mean 
to bring the right in queſtion. For the moſt part how- 
ever, the defendant can only plead the general ifſue; 
which is therefore uſually left with the conſent rule, at 
tte judge's chamber or the prothonotary's office: but if 
Reg. Hil. it be not ſo left, the plaintiff muſt give a rule to plead; 
Me me. . and then, judgment may be entered for want of a plea,'as 
B.R. in other actions, without a * motion in court for 
daes be . 1 e e ef 


. 
8 > 


Sty. Rep, 36. Aubattorncy of the court was, with N made no- 
minal plaintiff in djectment: and the court would not 
grant an imparlance to the defendant, becauſe the attor- 

ney claimed his privilege to be anſwered the fame Term, 

on account of his being always reſident in court. This 

mode of haſtening the cauſe is now diſuſed, fince the de- 

livery of a declaration to the cafual ejector before the 

Term, forces the defendant to iſſue tho ſame =O; 
95 Nr is ner ven e | 


\ 7 
, 


L. Raym. ; Ton wing the iſſue, the firſt 1 muſt not 
"ve" be varied from, e except in the defendant 5 name. 
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Nexr follows the * If een the clan, 
after iſſue and before trial, enter into part, the deſendant 1 
may, at the afſizes, plead that circumſtance as a plea ⁰qꝭ + © 
darrein continuance, in bar to the plaintiff's action; à plea _ 1 
which heretofore tlie judge might, in his diſcretion, —— Ker 14 
either receive or not. I received, it ſtops the trial; the N 
plaintiff cannot reply to it at the aſſiaes; and the judge 
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je muſt return it as part of the record of ui prius. But in e 
n Paris v. Salkeld, the court held that they had no diſeretion 4 
2 either to reject or to receive a plea puis darrein cuntinuauce, A 22. 
; bor, if verified by affidavit, were bound to -recgive. it. pe” 
at lt is, in truth, a matter of right, not of favour, in tis 
if party tendering it: and the opinion of WII Mor, Ch. J. 

| is conveyed in language peculiarly forcible. The court 288 


25 of king's bench has ſince, in the caſe of Lovell v. rauen 3-T.Repi$6. 
or confirmed that opinion, 1 | 


Ir the property litigated be of great s ay. pro - Hal Hig, CL. | 
bly bably be attended with great length of enquiry, and diffi- 270 7 236, 4. 
ot culties are likely to ariſe in the courſe of the trial, either. | 
r- party may apply to the court for a trial at hr; the words 3 
m. of the ſtatute of Weſtminſter 2. (13. Ed. 1. c. 30. which Bak . 437 
vis uthorize the application) being, /ed ingui/itiones de grofſcs Ble W 
i pluribus articulis, que magnd indigent examinatione, capi - . P. 45 363. 
uur coram jufticiariis banci. Lord Hor r has been ſtated 
to have ſaid, that a trial at bar is of common right. The 
pneral received opinion however is, that as all queſtions, 
concerning trials at bar muſt neceſſarily depend upon their 


(a) The rule, it has been ſaid, is not to allow a trial ar bar, ex- 
tept where the yearly value of the land is one hundred Pounder. - 
Barn, K. B. 141, but ſee 1. Stra. 479+ 
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Sers. 32. 644+ 

0. 

3 = . Sid. 407. 

2. Salk. 651. 

3 6. Mod. 123. 
q 2+ La-Pri 608. 


. H. Black. 
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. Say. 79. 
2. Lil. P. R. 


Fo Barnard, 


K. B. 141. 


c In n circumſtances, therefore, whether i it ſhall 


* of deicent, or the legal operation of deeds; that various | 
points of law and other queſtions will neceſſarily ariſe at 2. 
the trial; and that the cauſe therefore ſhould be tried at 


1 reer Ain 


take place or not, muſt depend upon the diſcretion of the 
court; a diſcretion” which, as it ever has been, ſo no 
doubt ever will continue to be, regulated by law, and 
& upon precedent. If the crown be immediately 
| Weds; the attorney-general has a right to demand 
à trial at Bar: and it is ſaid to be good cauſe for it, if 
4 judge, or even a maſter in chäncery, be concerned; 
and was never denied to an officer of the court, not 
Rardly to any gentleman at the bar. Be that as it may, 
By the uniform practice of tlie conrts, a trial at bar is not 
permitted to take place in either of the iſſuable Terms, 
_ (Hitery or Trinity), nor the fame Term in Which the 
motion is made. Under circumſtances, the motion has 
been made and granted, in ejedtment, even before ap- 
pearance; though regularly it ought not to be made till 
iſtue be joined between the parties. Value alone; or the 
probable length of inquiry, is not a ſufficient ground for 
- the application; it muſt be a weighty matter; difficulty, 
in ſhort, ſhould concur; the application therefore muſt 
be ſupported by an affidavit ſtating the value per annum 
of the eſtate; that many witneſſes are to be produced 
on each fide ; that the title of leſſor of the plaintiff will 
. (as the caſe may be), either on an intricate courſe 
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the bar of the court, by a ſpecial jury of the county where 
the eſtates lie; if the court ſhall ſo think fit, and not before Wl k. 
any one judge of aſſize. And by ſome authorities it is 
laid down, that it is not ſufficient to ſwear generally that 
the cauſe is expected to be difficult; but the particular 
difficulty, which is expected to ariſe, ought to be pointed 
out, that the court may judge whether it be ſufficient: for 
the granting of it is not only very expenſive. to the r- 

> | "5 


| * 210 11. 0 
tee, but the buſineſs of the other Fuitors is thereby de- $28 e 


Jayed, If the court grant the motion, the cauſe muſſ 9 n 
tried bya ſpecial . jury, ( ſtruck in the uſual mannet), „ 
the bar of the coutt in which the ation is comenced. 
The trial being appointed the attorney for the plaintiff 
moſt. (if the action be in the court of comman pleas), be- | 
fore, the oſſoin · day of the Term in which. the cauſe: is R.Hil. + td 
appointed- to be. tried, give notice thereof to the chief FO BMW 
prothohgtary;” or ſecondary; that the ſame; (like a de- 
murrer or other ſpecial. caſe) may be inſerted in the court- 
1 book, kept ſor that purpoſe. A day is men fined for 
wal; and the Judges ate to hae copies of the iſſnes 
5 dlivered to them, four days before the time appointed ſur 
trial. Indeed the granting of a: trial at bar, ſeems not 
only to be a matter altogether in diſcretion of the 
4 court, but is conſidered as a: favour conferred on tlie 


- applicant; inſormuck-. that che court has, .appareritly 
; upon. that ground, impoſed terms upon bim, even. as' o 


the eventual coſts, and that in the very. firſt inſtance.” _ = 
Yo As in Brown, v. Browns There an application wa made Doug, „. 
for a trial at har. On ſhewing cauſe againſt the rule, it $37: * 
n vat ſtated, that the leſſor of the plaintiff was upable 
to bear the expence, and that one of his witneſſes was 
above eighty, years of age, who might die before a trial 
u bar could be had. The court made the rule ab- 
lute; but aid, that as it was favour aſked: by. the " 
defendant, they would lay him under the terms, chat 
if he ſucceeded, be ſhould only have nifi prius coſts; but 
that if the leſſor. of the plaintiff were to ſucceed, he ſhould 
have bar coſts; and that che old witneſs ſhould be exa- 
mined upon interrogatories, and her depoſition read, if 
he ſhould die before the trial. It was: alſo (by conſent) 
made part of the, rule, that the cauſe ſhould be tried by; a 
Maddieex jury, inſtead of one from ie Share tho | 
FREE wear findz. dirs An 67) $448 25 Ln” 
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| Salk, an”, P BY the defendant: nant ae it the trial, and nd 
oy 5.4 leaſe; entry, and ouſter, according to the rula, the 
1. Keb. 249- practice as, to call the defendant, anch alſo bis attorney (if 
the attorney be within the rule), and on non- Appear. 

ance, or refuſal to comply with the'ruley to call the plaia- 

tiff and nonſuit him; then, at the plaintifF's:itvſtance; the 

c tsauſe of nonſuit is indorſed on the 5, Which in- 
uiles the plaintiff to judgment againſt the caſual ejeQr, 

when the peffaa is returned: into court. There is how- 

_ - ever; a confiderable- difference between the practice of the 

king's bench and common pleas, in caſe. the plaintiff 


the trial, and eomplying with the terms of the common 
rule. By the practice of the latter oqurt, immediately after 
trial, if the plaintiff be nonſuited ſot the cauſe alluded to, 
be may enter np judgment againſt the caſual ejectot, and 


take ont execution: a praftice apparently founded in good | 


fenſe and juſtice, recognized in the caſe of Fairfax v. 
Bil, * Bewtley, on mature confideration ; with à view, no doubt, 
to advance the remedy for the cafe and benefit of the 
* *. ſumor, and ever fince uniformly adopted. Indeed by the 
| langaage of the conſent-Tule, in tat osurt, in caſe the 
plaintiff be nonſuited, by reaſon of any default, (in diſ- 
-obedience of the rule}, judgment may be entered againſt 
-  - the-caſual $jeQor ;; and the perſon admitted defendant 
. ſhall take no advantage thereof, — wn 
e plaintiff his coſts.” The cafe of -Adir/ax v. Bently 
was # motion to ſhew-cauſe why judgment againſt the 
 . caſual ejector, and: the writ of poſſeſſion; ſhould not be 
ſet aſide; the former having been figned, becauſe the 

_ - defendatt bad not confeſſed leaſe, entry; and ouſter, at 
mae trial, in conſequence of which the plaintif had been 
nonſuited: and the queſtion was, Whether judgment 
- -euld be figned; and writ of poffefſion' iffued, before the 
day in bank. On ſhewing cauſe againſt the motion, the 
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be nonſuited, owing to the defendant not appearing u 
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rms of the bonſent⸗ rule, naitiely; that * hn def «t 
t confeſſing. Kr judgment wizut he entered 
| relied on; and Sey. Pr. Reg, 442, 143, cine. © — 
wok time to confider"the queſtion. It appearing that 
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the writ of poſſeſſion, "inimidiarly after the trial, they 
held the proceedings regular, and diſcharged the rule; 
The Chief Toſlice” obſeived that there was leſs: poſſible 
inconvenience in this practice, than otherwiſe: he alſo 
obſerved on the difference between the conſent and con- 
n the latter — — but by 


By the practice of 'the coutt of King's Bench; after ſuch u 
nonſuit (though ariſing from the negle and diſobedience 
ef defendant" himfelf ),” the plaintiff muſt wait until 
the peſſea be regularly returned into court, on the day in 
bank, before he can enter up judgment) or . obtairy 
execution. In that court, in the caſe of Lord Palmer/on 
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vrit of poſſeſſion, which had been iffued, ſhould not be 


defendant not Having confeſſed leaſe, &c. at the trial, the 
phintiff was nonſuited, and immediately entered up judg- 
ment againſt the caſual HeAor, and took out the writ of 
poſſeſſion, before the p came in, on the day in bank: 
For the plaintiff the regularity of the proceeding was, of 
courſe, contended for; and the practice of the common 


EFT. 


t be dens, the cafe of Fofrfas v. Biniley, and Sig. Pr. Rog, wi. 
the  Contempr, cited in ſupport of it. The court, ons reference 
2» Nt vo the maſter, were fatisfied of the irregularity, and ftated 


the practice from Lil. Pr. Reg. 2. vol. 423. ed. 1735, to 


ill after the poſta comes in, on the day in bank. And 
lad Kenyon added, that if the practice in C. B. was 
R 2 other- 
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the uſual practice had been to ſign judgment, and take out = 


that Judgment m 
be entered in Kalk of corfeſig leaſe, entry, und ouſter. - - 


1. Copeland, à rule Was obtained to bew cauſe why the ra- 


ſet afide for irregularity, and poſſeſhen teftorel/ Toe 


te, that in ſuch a caſe, the writ could not be taken o 
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diberxile ſettled, it would not alter the-mode vf no- | 


Teeding in 15% court; arid he thought the latter method 
beyond all compariſon the beſt Which of the two modes 
of practice be beſt, does not become me to-enquire; I 
may however, be permitted to lament, in common with 
the profeſſion, that two of the ſuperĩor dourts in the king 
dom ſhould differ ſo materially on à point (which, 
though of practice, is n i 

* nnn 2 % wee 
14. Raym. ** ka bid are We 4 Fg Pr = 
JE premiſes, and ſome appear and confeſs. leaſe, entry, and 
edit. 149. 174. ouſter, but others are diſobedient to the rule and refuſe 
to appear, the practice is to proceed againſt thoſe who do 
appear, and to enter a verdict againſt the reſt; but then 
the cauſe of that verdict i is indorſed on the poſta, which, 
as to them, intitles ee e —1 54 

caſual ejector. FU 


* | 1 
nn 510 > 


wear, 353. 11 War formerly Holder, this wat if from of t the 3 
did not: appear, the plaintiff could not proceed againſt 
thoſe who did, but in ſuch caſe muſt have been non- 
| ſuited. as 80 all; becauſe all the defendants. not admit- 
ting.the demiſe, and the plaintif\ nor proving an ace 

entry and demiſe, he could not maintain his declaration, 

but af there appeared to be any covin between the perſon 
not appearing and the leſſor of the plaintiff, the court 
would ſiop the judgment againſt the caſual ejector, for 
the part of him who did appear; becauſe a declaration 

a was delivered to each of the deſeændants for his reſpeRive 
part: therefore where one of them did not pay obedience 

to the rule, the plaintiff had judgment againſt the caſual 
2.Yentr, 195. $eftor for his part only. This practice was ſoon diſcon- 
tinued. Another ſucceeded, by which the plaintiff was 
permitted to proceed againſt thoſs who did appear: but 

git Re Se . 4 ea then, 
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. . on the triahz all the defendants wen | 


intitled to cosT8, Which any one of them might releaſe to 

(before alluded to) of making a perſon defendant, with 
others, who was not concerned in the poſſeſſion, in order 
to ave the olle it was therefqre juſtly aboliſhed,” and £4: Km. 


eee ee e eee Wilkam 3. *. „ 
r e ene. a Tee 
i Thebes, „ 265 | 
ar buabaeiff drchred the dated en e El. 13. 

and in evidence ſhewod a leaſe of forty acres only. It 

was objected that the leafe did not ſupport the count: 
but it was ruled that the ejectment was well brought 
for ſo much aswas- compriſed in the leaſe, and that as 
to the reſidue the jury. . 
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fifth part (in five-parts to be divided), and the title of Mau 

tne plaintiff, » upon evidence, was only do the "third | 

part of a fourth part of a fifth part (in five parta to 

be divided) ; Which was only a third part of that which 

was demanded in the deciyrationz the, cones eee 

that the verdict emen 


* 


73. 


N in en. * . 1 1. Burr. 33%, 

noiety, and the verdict for a third part, the plaintiff had 

judgment according to the verdict ; for if more is laid, 

there is no reaſon why he ſhould not recover leſs: 

though the reverſe will not hold; namely, 1 oF Hs g 

Fm . 
* e „ ente . 8 

. lee 56 ee eee 7 Þ ; 
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| in any manner be affected by the length 'of zime ſtated in 
Sbore v. Porter, the declaration :; the whole of which being now conſidered 
742 Fei, 13. (except; 3 as: nen of che demild) as an ab- 
at D Oe ey ona Att 105 $4.4 D Ne wypiita;! 

N g 1417 tb eon 2; 
Yely. . eee ideal, it eee 
„bad -been' brought för an are af land, and the metes and 
bounds deſcribed in the declaration, and the jury had 
found the defendant guilty in half an aere of the land, the 
- verdict would be bad; becauſe of the uncertainty of 
which part or moiety the plaintiff was to have execution. 
But had it been in an action of treſpaſs,' the verdi would 


bave begn good becauſe; as damages only are recoverable 
in chat aſtion, à treſpaſi proved. e u 80 mw acre 
Pe 8 n ern 34 


Owen 133. acres of paſture, by the name of .: an houſe and ten acres 
b ef pneadowy be the fame. more or leſs,” and had a ver- 
dict, the judgment was arreſted; for the declaration was 
deemed: fo repugnant and ungertain, that even the verdi& 
could not help it; becauſe the land mentioned in the 

declaration wag of ; different natute from that mentioned 
in the per nomen: beſides, the number of aeres was fo 

different, that the words more or laſi could not reduce it 
to any certainty; for it were unreaſonable to extend them 
to twenty gras more "this ome ans . he 
a | 


1 Burr. Jig hook « penal ede r 
that the lefſpr of the plaintiff might enter, ar the time when 

| he brought the ejectment. Indeed as to a ſpepial verdict, 

12 nothing, ät is aid, is mors ſetiſed than” chat the court 
W 8 fannt 
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cannot intend any thing but what is — ht. 
otherwiſe, the rule of law would be inverted;; for ad quef+ f. 1,6. * 
oem facti non reſpondent. judiceroad quaſtionem juris non TTY 
1;pondent juratores. And the jury muſt find facts, and not 

qridence of facts: and whore the ſpecial verdi@t concludes 

generally, the whole caſe muſt appear upon record. 2,T.Rep.666, F 
General as the rule is, that upon a facial verdift; nothing | 

nn be preſumed, yet in conſtruing a verdict, aa th great 3- Burr. 2776. 
Wielt of the. lu je, Ahecher it be degitive betwoe"the Doug, z. 
parties or not, ſo to give that effect, another principle is 734. . 155 
interpoſod, namely, chat nerdicts ſhall be favourgbly corn © 
ſirued; and that if a verdict can be concluded out of Hob. 3. 
the finding, to the point in iſſue; the court ſhall work 

and mould it into form, according to the real juſties 

u af the caſe, aud wake. it ſerve. . For verdicts! are not 

to be taken ſtrictly, like pleadings ; on the contrary, tha 

court will collect the meaning of the jury, if they give ſuch u 

yerdict that it can underſtand them. The court; therefore, , 
vill not award a venire facias de nao, where the verditt is 

only faulty in form, jfit. be plainanderidert what Jury». Bear, ou 
meant, In ſuch cafe, moſt undoubtedly, judgment 4 
be given on the ſubfantia! finding, though the officer may 
luve been irregular and ſaulty in point of form. The 
nature of a venire fucias de novo-rin what caſes it ought to 
de granted . and the differenee between that and tho motĩon 

for a new trial, were clearly pointed out by Chief Juſtice 

WiLLss, in delivering the opinion of Lord Han nwiegs . Will. 48, 

ud the Judges, on the caſe of Witham v. the Earl of Dorbys *** 

„The counſel at the bar endeavoured to gonfound a 

ve. fa. de nous and à motion for 2 new trial; but they 

ue very different things : they agree indeed, in ſom 
things, but differ in many. They agree in this, thats ; 
ve. fa. de nave muſt be awarded in both, and that he | 
* court may or may not grant either: but they differ, - 

W W is* the anejent pro · 1 
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5 that new trials are generally granted where a generl 
8. verdict is found, a vr. u. de novo on à ſpecial verdict 


| © one:or other of theſe two caſes : as firſt, if it appear 
% upon the face of the verdiQ, that it is ſo imperfeQ that 
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>. T1 « ceeding of the common law, but a new trial is only a 
new invention. The firſt is as ancient as the lay, 

„ w when attaints were in uſe, but wotions* ſor new triak 

i were introduced in this manner. The judgmett in 


« attaint being very ſevere, and the puniſnment pxceſſiye 
& hard, to avoid that ſeverity it Was thought better to 


te proceed in à milder way, and ſo motions for now triak 


ere introduced. They likewiſe differ in this reſped, 


but the moſt: material difference between them is, that 


. ave. fa, de no muſt be granted upon matter appear 
ing upon the record, but a new trial may be granted 


upon things out of it. If the record be ever ſo right, 
and the verdict appear contrary to the evidence given 


Fc, tions, a new trial will be granted; but it is otherwiſe 
as to 2 ve. fa. de novo, which can only be granted in 


0 no judgment can be given upon it: ſecondly, where it 
45 appears that the jury ought to have found other fads 
« differently; and it cannot be granted in any other 


4 Pl 125, caſe,!? So if there be a bill of exceptions to the te- 


jection of evidence in the court of great ſeſſions in Malu, 


and upon error, the evidence is deemed admiſſible, tho 
court will award a wenirg de nous into the next Engliſh 
bounty. Indeed à venire de nous may be granted where 


6. Co. 14. 
Sty. 303. 


„St 3 a 
e af ſeveral counts, and the jury give general damages, and 


the jury are improperly choſen, or there is any irregu- 
larity in their being returned. Sa, if they improperly 
qonduct themſelves. So, where the declaration confiſts 


it afterwards appears that one of them is deſective. So, 


where an imperſect verdict is found. 2. Ro. Abr. 521: pl. 


10. 723. pl. 16, 17, 18, 19. Mn 4 
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Bro. 1 title Yenire- Fociasy pl. 2. Dort v. Rub dy. | | 
64 Ratcliff v. Dadenyi Sty. 176. Swan v. Fenham, Sty. 7 47 £6 
410. | Horewood E Hainan, 2, Bulſtr. 32 The King 'v. 
Spier, T. Rym. 202. The King v. Hayes 2. Lord Raym. 
1821. | Kynaſton v. the Mayor of S5retoſbury,” 2. Str. 106. 
Hefwell vi Chalie, 2. Str. 124. "Wells v. Porter, 1. T. 
* So on a demurrer to evidence, Wright v. Pyi. sey. 232. 3 

. And after à bill of exceptions not entered upom u 
* à motion in arreſt of judgment, the court N 
inclined to grant a new trial. But no inſtance before that 
in 2. T. Rep. 125.) in which 'a venire de nove* has been 
granted after 2 bill of exceptions. And in Fabrigar V. 2. Black. 2% 
Min, the court refuſed to grant a new trial on the point 


\ 


olf law contained in @ bill of exceptions then depending. 


And a court of errot (notwithſtanding the cale of Street | 
. Hopkinſon) is competent to grant a venive de nu · It 8 
bas been done by the houſe 9 17 and is by no means 8 13 

a noyel ee bf Cowp. 91. 


lu caſes of OP: it may bs! better, when any | 
ſerious doubt is entertained reſpecting the law upon 
he ſubject, that the counſel on both ſides ſhould agree 
to take a ſpecial verdict; though in general, from 
the laudable motive of - faving the heavy expence of 
drawing up and arguing a ſpecial verdiR, the practice is to 
agree to a ſpecial caſe, to be argued and decided in the 
court in which the action was commenced; in the ſtate- 
ment of which (as in a ſpecial verdict), care muſt be taken 8 
that the ate facts en be Rated, and not 1 Wilt Go 1 
of FORE 7 


A a Suk verdict, the court wil not permit the 
phintiff to diſcontinue, in order to adduce freſh proof * 
n contradiction of it. As in the caſe of Gray v. Gray, 1. Blac. 2:5, 
it was (after a ſpecial verdict) moved by the plaintiff, for 
lave to diſcontinue on payment of coſts, or that the 
deſen- 
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| defendant might have judgment, as in caſe of a nonſuit 
5 It was admitted, that this was never done upon general 
Salk. 178. verdicts; but Prince v. Parker. was cited, to ſhew that by 
2 favour of the court, it might be done on a ſpecial ;verdi}, 
in order to ſet right any fact which had been miſappre- 
hended · For the deſendant it was ſaid, that the ſpecial verdid 
bad found, that the teſtator had himſelf deſtroyed a will 
ſiubſequent to that on which the defendant's title de- 
pended; and that the plaintiF nom wanted to prove, it 
was deſtroyed by the defendant. Quod fuit conceſſun, 
This therefore was an attempt to contradict the former 
verdict; and not to ſet it right. eee e ANSP 
eee diſcharged the rule. 


Hanz it may be proper to confider the nature of that 
$9 evidence, 1 mean only as to ſome particular caſes, which 
ſhould be adduced to a jury at mift prius, on the trial of an 
ejectment cauſe. To embrace the whole ſyſtem of evi- 
dence neceflary to ſuſtain every legal title, would of itſelf 
require an elaborate treatiſe. Such of courſe cannot be 
the object of this Work, which, on the ſubje& of evidence, 
muſt neceſſarily, be confined, to thoſe points which com · 
monly occur in the action; ; and that eyen. in 2 mode a 
general as poſſible ; „ and in A manner. apparent! tly looſe 
and unconnected. Firſt, it ſhould be under! that 
2 co-defendant cannot be perm ns as 3 witnels, either for 
\ Dormers. Or againſt the plaintiff; ; If therefore, a. materia! witneſs 
. . 5 againſt the plaintiff be a nominal co-defendant, he ſhould 
1 ; © ſuffer judgment to paſs againſt him by default, which will 
a effectually reſtore his teſtimony. For if he plead, and 
by that mean admit himſelf to be tenant in poſſeſſion, 
the court will not afterwards ſtrike out his name, on 
motion; though i in ſuch caſe, if he conſent that a verdict 
be given againſt him for the premiſes in his own poſſeſ- | 
ſion, there can be no reaſon Why he an not be a wit · 
neſs for another defendant, — Page 0 
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eren, *. 
— fat ofipuliſion;[the trnage „erer. 
zetent ; for he cannot be permitted to! ſuppoct his ο⁹snmnm 
zoſſefſion, by his on teſtimony. But where 2 witneſs . Ker 
produced to prove the leaſe, was objected to, becauſe he * 
had the inheritance in the land-demiſed ; it being an- 
ſnered that both parties claimed under the ſame perſons. 
he was admitted to give evidence; for, under gircum- 
ſances between indifferent parties, ind whers be has ust. T. Ng. 
iy intereſt in the queſtion; the landlord is a competent T. N. | 
vitneſs to prove the terms of his o demiſe. So, in an | 
ion of covenant for rent upon a leaſe by A. to B. the | a 
point in iſſue being, whether C. (whoſe title both parties | 
xdmitted) demiſed rf to A. or to another perſon ; G. was - 
deemed a competent witneſs to prove the point in aſſne;: 
which was determined in Bell v. Harwood. For the verdi 14. zot. | 
could not be given in evidence in any future ation which 
night be brought, either by or againſt the witneſs, be» 
cauſe it would be a record between other parties. But 
the declarations of tenants ate admiſſible evidence, after 2. T. Rep. 534 
beir death, to prove that à certain piece of land is par l 
of the eſtats which they occupied; and proof, that they N 
aerciſed acts of ownerſhip in it (not reliſted by contrary 
endence), is deciſive. 80 that they held as tenants to a 
triſor. And whether parcel, or not, of the thing de- 1. 3 
niſed, is always matter of evidence. So a grantee, when . P. Wr. 
ie appears to be a bare truſtee, is wad wind as oben. 290, 
te exccution of the deed to himſelf. As to executors © (VV.Vr 
Lord HALz long fince ſaid, . an executor may be a wit - , Mod. io 
* nels in a cauſe concerning the eſtate, if he have not the 
* ſurpluſage given him by the will.” It is clear there- 
ber, that an executor in truſt may be a witneſs ; and 3x Doug. ot, 
now held no objection to an executor's teſtimony, ** \ 
lat he may be liable · to actions, as executor de ſon tert. 4. Burr. 2234 
flence an executor, who takes not any beneficial intereſt, Doug, oct. 
#1competent witneſs to prove the ſanity of his teſtator, 5 
| | | 4 And | 
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oed eh che es the bed ba oft t mhichs i - 

x. ſubſtantiated, applies to the competeney of a witneſs if a we 

perſon ho is. intereſted, execute a ſurtender or;xeleals of BY 4 

his intereſt, he may be examined ds a, witneſag although Wl zi 

| the. ſurrenderee, &c. refuſe to accept the ſurrender | or tha 

3 T. Rep, 23. releaſe; for every objection of intereſt proceeds on ibe pur 
35" preſumption that it may bias the mind of the witneſs; 

| dut that preſumption cannot operate, on proof of his having Wil | 

| 4'T:Rep-659. done all in his power to do away the intereſt. As to per- ku 

5 p.263. % -fo.ncarly Connected as Duſband and wifi, it in f pro 

- ' _confidered as a ſettled principle of law, from the fuppoled . by 

bias upon their minds, that they cannot, in any caſe, be frot 

admitted as witneſſes for or againſt each other. 80 222 

+ A. 9, child,» without /outh,” cannot be received as a witneſs; Bl tin 

oe, though, under the ſanction of one, provided he knom Will «| 

ide mature of it, he certainly may. So, one convicted of Wl of 

. Wü. 13. petit · lareeny and whipt, cannot be a witneſs, The crime, il 

not the puniſhment which may attend conviction, renders mo 

uch a perſon infamous,  and:of courſe incompetent. An Wl fl 

* Wits. 34. infidel however, if ſworn according to the manner and WY v2 

3. Alk. 21: cuſtom of his country, may give evidence; it having (x 

been long ſettled, A IN GI n com- ee 

ee witneſss. i 44 apart of 

+ 4 v5 g % tel; 
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ſhould be firſt made at the trial; for if made then, it may 


be ſhewn to have been releaſed, or otherwiſe done away; 

1. T. Rep. 7" therefore, on motion for a new trial, no objection to: 
135 witneſs can be received, which was not made at the trial. 
Nay, an objection to the competency, of witneſſes, d/- 

covered after trial, is not ſufficient ground, of itſelf, for 

is. 727. granting a new. trial; though it may have ſome weight, i 


the applicant appears to have merits. And though the 
4 Rurr. 2251. Objection be properly made at the trial, yet if any doubt 


1 Tl. >, be entertained of it, it is uſual to apply it — _ 


* 


SY 275 err. . 


ater than BS Ca letpdants 
if wiſibility, or competence of evidence, muſt; in a; great 
fa reaſure reſult from particular circumſtances: no rule, 


: ” . 


o "w 


” . 2 


an be general. Therefore; under -circumſtances, the, 1. Black. 345- 


gh WY g declaration of a perſon who: had forged an inſtrument, 
ot unt he had forged iz, was admitted in evidence, everagainſk 
| enen gram £ hath Big El 
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by memoranda taken at the time; yet if he. does not ſpea 


of general practice, was conſidered and ſettled in the caſe 
of Church. v. Perkins. That was an action of ejectment, 


notion for a. new trial, it appeared that the title of the 
paintiff was not in diſpute; but that the only queſtion 


rſtimony was objected to, went round with the receiugt 
of the. rents to the different tenants, whoſe. « 


vere minuted down in a book at the time: ſome of, the 
entries therein being made by. Aldridge, and ſome: by the 


book was not in court; but he ſpoke concerning tho 
lates of the ſeveral tenancies, from extratis made by him 


bar he had no memory of his own of thoſe ſpeciſic facts: 


founded altogether upon the extracts, which he had made 
tom the above-mentioned book. This was objeRted to, 


the 

fs; 

Ws h 
pers BY Vonledge of the fg, which he, is, galled upom 187 
Y prove, but may aſſiſt his memory, as to the ireumſtagce, 
oed 

, be 


from any- recolleQion Which he has, but merely from ſuck 
nenoranda, the original minutes muſt be produced bx 
im, at the time of examination. This point, as a point 


vn, at what time of the year the annual holdings of b 
ſeveral tenants expired. That Aldridge, a-witneſs, whoſe 


relpeing the times when. they ſeverally became ꝛenants, 
rceirer. When Aldridge was examined, the original 


{if, out of that book; confeſing, upon croſs-examination, - 


bat that the evidence he was giving, as to thoſe facts, was 


. at E 


in which a verdict was found for the plaintiff. Ons. T Rep. 748 


"©, 
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21.80. Tr. 236. he Ducheſs of King flon, Mr. Lerorbe was permitted to re- 


w 


» 
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n the time, on che part of the deſpudente; upon the 


2s evidence in the cauſe; there would have been a profnl 


de latter caſe; it had always been required, that the ori · 
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ground; that as the witneſs did mot pretend to ſpeak ty 
_ thoſe facts from his own recollefticn,”he ought not to ii 
permitted to give evidence from any extracts; but thi 
the original book from whenee tliey were taken, ought 
to be produced! The evidence was admitted,” and the 
plaintiff had a verdict. On ſhewirig cauſe againſt "hi 
rule, it was faid, that although the original book itſelf 
ny more than the extras, could'be produced as evidence 
im themſelves, yet the witneſs, who heard the declarations 
of the tenants, and either wrote the entries with his o 
hand, or ſaw them written by the receiver, might de per. 
' mitted to refreſſi his own memory, by referring to either 
That the objection only held, where the inſtrument ot 
paper referred to, was brought forward as evidence in 
elf of a fart And therefore, if it had been attempted 
to give thoſe extracts to the officer of the eburt, to be real 


for the argument: but the evidenee of the fact was given 
on the oath of Alariage. That in the caſe of the King v. 


freſh his memory, flom a copy of certain of his own n. 
moranda, Which copy too had beet taken by another 
perſon; though under his direction. The counſel for the 
_ defendant infiſted on the known diſtinction between 
eaſes where the witneſs ſwears from his own knowledge 
of the fact, though his memory may be aſſiſted by mens 
randa, and where he does not ſpeak from any recollectiol 
which he has, but merely from ſuch memoranda ; that in 


nal minutes ſhould be produced ;. becauſe of the great doot 
which might otherwiſe be opened to fraud and conceal 
ment. For it might happen, in variety of inſtance, 
that ſomething would appear -upon the original paper it- 


« 


.. 
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aß which would de day ht effect of the Ad 
which might be fupprefſediri a copy, and gil more eafity 
in an extract. The coutt' did not appear to entertain 
ach doubt as to the itiadaiffiVility of the evidence, but 
ſaid, that as it was'a mütter of ſuch general prafice, they 
. that the rule might be finally ſettled 
the future. Lord KN oN read the following note 
m 2 manuſeript of Lord Afpbiirton! — Michaclmas | 
Vacation, wy 3;/at\Lihcola's-inn' hall, before the Lord 
Hancellor.” | Mr. Not, moved to ſuppteſs depoſitions 
n 2 e from the commiſfi6ners, before whom 
ey had been taken; that the 'witntſs, whoſe depoſitions 
were, refreſhed her memory during examination, 
y minutes; conſiſting of ſix ſheers of paper of her own 
| n che ſubſtance of which, ſhe declared o 
„ ſhe had ſet down from time to time, as tlic facts 
d to her memory that five of the fix ſheets were 
ſawn up in the form of a depoſition, which ſhe told them 
s done by the plaintiff's ſolicitor, whom ſhe had re- 


" 


id that, after he had done ſo, the tranſcribed and altered 
hem, wherever neceſſary, to make them conſiſtent 
ith her meaning. The certificate added further, that 
de declared the fix ſheets to have been entirely drawn 
p by _ unaffiſted by any perſon ; that as they 
d they had no right to take the minutes from 
er, ſhe had frequent recourſe to them during exami- 
ation: and this certificate was figned by all the commil- | 
Mr. Noe. inſiſted that this practice was too 
ngerous to have the countenance of the court; and 
at there was ſufficient foundation for the application - 
ſuppreſs the depoſitions. ' The motion was oppoſed by 
* attorney and ſolicitor general, who infiſted that no- 
ung was more frequent than to allow witneſſes, i in a 
court 


weſted to digeſt her notes and reduce them to ſome oxder3 6. 


Fob witneſs ;. and that ſhe had carefully altered thoſe, pape 
_ wherever the attorney had miſtaken her meaning; 5 


55 HE, at ar 


court of law, the uſe of minutes: to bd dee 

That the only circumſtance. which ſeemed to d 

| this. eaſe from that, and giye colour to the applic wh) 
was the witneſz employing the plaintiff's attorney to & 

ber memeranda; but there could not be much ma 

that circumſtance, when. it was. confidered, it was 1 

pretended that there had, been any tampering with | 


| the ſwore poſitively 1 to the truth of ever paxt of the 
and though it might be improper to write the whole of 
depotition before exan n, yet where a perſan vu 
| be examined. to a number of dates, &c. it w ve 
| necellaty to have. ſome, help of this kind. 1 
Craxcriion, Whether there has been any tampe 
or no, I know not; but 1 kno there has been ag 
miſtake, both by the parties and the commiſſioners, u 
however. did right, after their miſtake, to lay it before t 

- court. , Should the court connive at ſuch proceedings 
| theſe, depoſitions would really be no better chan affidavit 
for ſhould a witneſs be permitted to uſe a paper, cſpeci 
one drawn up by the attorney of one of the parti 
though from memoranda furniſhed by the witneſs, | mig 
as well let the attorney draw. an affidayit for her, and 
that inſtead of a depoſition. She infiſts indeed, * 
altered and amended it, but every body knows that fl 
alterations in a phraſe make it convey very different ide 
To be ſure in ſome caſes a man may uſe, papers at 
but I have known ſome Judges (and I think 1 ac 
chiefly to that rule myſelf) let them uſe only 3 
up, as the fads happened ; all other papers I . 

| them put in their pockets; and if any had been e 
which were drawn by the attorney, I ſhould ra 
manded him ſeverely. As to dates and names, * 
merely technical, it is quite another thing. The c. 
abe 
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niſioncts ſhould have rejected cheſs depoſitions : but as 
they have fairhyrrapreſtated the fad; and the whole of the 
notion is to ſuppreſy the depoſitions, for the precedent 
fake, they ſhall be ſuppreſſod. And as publication is not 
paſſed, you may examine the witneſs, The Chancellor 
ſemed to intimate, that he would have animadverted'on 
the attorney, had it been made part of the motion 
Mr. Jpsrer Denen allo: read a manuſcript” note of 


who proved the delivery, took it from an account which he 
had in bis hand; being a copy, as he ſaid, of the day: ock, 


kid, thar if he would ſwear peſtively'ts the delivety fv 
1cellefion, and the” paper was only to refreſh his s- 
wory, be might make uſe of it: but i he cd nt 


u finding them entered in his book, then the origital 
ſhould have been produced: and the witneſs fayitig\he 


luxe been clearly ſottled, and every day's practice agreed 
it: and comparing this cafe with the general rule, 
court were cleatly of opinion, that Mdridge the wit- 
ought not to have been permitted to ſpeak” to fafts 
i the extracts which he made uſe of at the 0 
CS e en . 
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mary, or written evidence may be offered by 


i not ſwear from recolleRion, the plaintiff was den- 
bite Lene Kenyon added, that the rule appeated to 


hate to conſider (in terms equally general) abr 


Trace u. Tenbe. In un ation for goods ſol, the Wind Hereford 
Spring Af. 


2736. 


which he had left at home. It being objected, that e 
original ought to have beets produced, Mr. BanonTzoor © © 


dom recollection fmcar-to the delivery, any furcher n 


ee And here. it is proper to interpoſe the -. 


* | es THE LEGAL AN 
ber tro. ms ſabmitted to the Judge; but Whether it be fufficid 
„ cer got, is the ſole province of theqguryits! determity, 
5 Before, however, I advert to the proof; requiſite to ſub. 
| Nantiate in/{rumentary evidence it is neceſfary to obſert 1 
that if either party has any deed, inſtrument, letter, ot 
notice in his power or cuſtody, which ſhould be . 


duced in evidence on the trial, the adverſe party, on pre 

— giving notice for that purpoſe; way compel the produtim ſl 

9 it; and it muſt (on previous praof of ſervice. of the ſe 

AA yer Paper, if required,) be produced; otherwiſe, the pam 2 

I requiring it may give the counterpart, op a copy in evi. 5 

dence 3 or, in caſe thoſe do not exiſt, parti evidence of 90 

4 Burr. 2486, ine contents of the thing demanded: proof how f 
may previouſiy be required, of its being, at the time no- 

dier was given, in the power or cuſtody; of the party'fr 1 

whom it is required. The general leading rule of 

dence is, chat the be evidence within the power af t 1 

Patty, ſhall be produced at the trial 3 meaning (with w . 

ference to the point under conſide tation) that if the oi * 

ginal.can be had, it ſhall be required i but if rhat be lol . 

or in the. hands of the oppoſite party, Who will t " 

produce it, then, in the caſe of a deed, a counterpart, al - 

ſometimes a copy.; or of any paper, 4 cop, (or in d 

abſence of both, parol, ). is evidence to be Ne 10 

- tzuth, when the original is in- the. hands of the 

ſary, a copy, or pare! evidence is admitted, on the fun 7 

principle as if the original be. loſt ; ſor under ſuch c * 


cumſtances, of courſe the party has not the original u 
ee Auen a e Daene as. ne 8 


4T-Rep * 
i net confined to the e himſelf hut may b 


- given cither, to his attorney or agent. , Indeed, in all ci 
= actions, it is siven either by the party bimſels þ his at 


— 
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BY EJECTMENT. , 27 | 


Si 


bey, or agent, to the other, his agents or attorney. | 
int. Though 1 no man is obliged to produce evidence. 0 87 © Barr" 2488. 
nh bimſelf, yet the only conſequence (to attain the ends of - , 
as juſtice) of notice to produce 1 it, is the admiffion of inferior 
7 evidence : the court therefore either compels 1 the party to 


produce evidence which may prove againſt bim, or leaves ü 


7 the refuſal to do it, (after propet notice,) a3 a Arong pre- | 
© the Junption to the jury, Nay, the court will do it, in many 


caſes, under particular circumſtances, by rule, before 
RY ſpecially if the party, from wh t Qic 

Wl trial; eſpecially if the party, om w. om * prod ion 
is wanted, applies for a favour. _ 


„ 
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y when uch 5 a notice is giveh, the deed,” or 2 2. T. Rip. 43+ 
ment, when produced, muſt primd facie be taken to. haye 
been duly executed; becauſe the party requiring ity, ca 
come prepared at the trial to prove the execution 7 | 
an inſtrument therefore coming out of the hands of the | 
oppoſite party, muſt be taken to be proved; but if there 88 
be any fraud · in the cale, the other party is not precladed | 
from impeaching 1 it. For fraud, or covin, will avoid every 
kind of act; many inſtances of which are put in Fermor' 5 3. Co. 77. $0, 
caſe ; and will invalidate i in a court of law, as well oe Ga, 
in a court of equity ; ; it being © the Judgment of law, upon 474. 480. 462. 
ads and „„ n f 

As to the proof of deeds and atteſted inſtruments i in 
xeneral, the practice is ſo well known and fo uniform, 
that it may be needleſs to add a fingle word upon the 
ſubjeQ. The party producing ſuch evidence, muſt of 
courſe ſubſtantiate it; as to which the general rule is, 
that the deed, if in exiſtence, muſt be, proved, and not a 
copy of it; and that by one of the fubſcribing witneſſes 
t leaſt, If however the deed be not of a recent date, but 
df thirty years ſtanding ( which by long practice is confi- 
als an 1 oncient devdl), it may be "read, merely on 


"$2 - production, 


3 6 ˙ fr. = a 1 3 
= — — 


* 
- 
- 2 be * 


RS 6. * 
* 


Doug.$r0. 25. though the atteſting witneſſes be living. And it is no 
ohjection againſt, reading a title deed, that the perſon 


mme beſt evidence is afforded of the due execution of the 


26. Geo. 3. 
Co 57. ſ. 38. 
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* : * » 
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: cafe of a deed which requires oral proof of its execution, 
if all the ſubſcribing witneſſes be dead, it can only be 


proves only that circumſtance, and no more ; of courle 


| diftion here; a practice, which, though it did not requin, 


lature. And that the ends of juſtice may be anſwered, if 


pend, refuſe to prove his atteſtation, he will incur a con- 


te | 9 F } ef 
: * * s * 
1 — 
* 
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produQtion, without any proof of its execution, eyey 


againſt whom it is produced, is not a party to it. In the 
proved by ſubſtantiating their hand-writing ; with the 
additional circumſtance of their deaths: by thoſe meg, 
deed ; for proving the hand-writing of the party to it, 
cannot eſtabliſh the ſealing and delivery, which alone 


a7 legal effect and operation to the inſtrument. $o, if 
e witneſſes be abroad, and not amenable to any jucil 


yet has certainly received, the countenance of the legil. 


the attorney for a defendant, ſubſcribing witneſs to a 
inſtrument on which the title of the plaintiff may de- 


| tempt of the court, and be obnoxious to an attachment 
In the caſe of Jupp v. Andrews, an application was made 
againſt one Fobyfon, attorney for the defendant, for a con- 
tempt, in refuſing to give evidence, upon being ſerved with 
4 ſubpæna ticket in court at the trial. Johyſon was ſub- 
ſeribing witneſs to an agreement, under which the ejett- 
ment was brought ; and in conſequence of his refuſal u 
'give evidence of atteſtation, &c. Wt plaintiff was non 
fuited. The reaſon aſſigned was, that being defendant' 
attorney, he was not bound to give 3 to the pre 
Jadice of his client, On ſhewing cayſe againſt the at 
'achment, an affidavit on the part of Jebnſon was rea 
rating, that ſeven tickets had before been annexed to tl 
Jubparna; whereas there ought to be only four perſoc 
names in eu eren; and Mat wo outh was tendered ü 
him, 

8 1 


* * 8 
1 I 8 N 3 * Ry A. + % * — 
* — n ; g * 
BT ZjrcTMENT. 


Lony Manzrigtp. 1 think the attorney's origi 
behaviour 18 aggravated. by his preſent defence. 
teſting an inſtrument, a'man pledges himſelf to give evie 
dence of it, whenever called upon. That he was attorney 
to the other fide, is no reaſon for breaking his engagement 


F i 
. x rh 
7 + #1 


fuſe giving evidence of collateral facts. 1 have known an 
| think the Judge who tried the cauſe, would have been 
warranted in committing this man; but he has taken the 
Therefore let the rule be made abſolute for an A 


N. B. Jiu then underdook E a coſis of the 


diſcharged ; otherwiſe the attachment to iſſue. 


As the legiſlature has, at various times, inet parti- 
eular ſtamp duties on particular deeds and inſtruments, 


by proper ſtamps to have ſatisfied thoſe duties; other- 
viſe, from the general tenor of the revenue laws, they 
cannot be received in evidence. For inftance, à leaſe 


po _ cannot be given in evidence without being ſtamped. It 4. Burr. 2563, 


is a matter of mere poſitive inſtitution, and if the objec- 


in writing therefore, though not under ſeal, cannot be 
den in eviderice, unleſs i it be ſtamped. 


ind rebut a preſumption that they are freehold, even the 
draught of a leaſe may be read in evidence. This point 


8 3 tween 


y at- | 


mith the plaintiff, . An attorney has no privilege to re- 
attorney obliged to prove his client, having ſworn and 
ſigned the anſwer, upon which he was indicted for perjury. : 


more prudent method, of leaving the matter to the court : 


nonſuit, and of the application: upon which the court 
ordered, that, on payment of them, the rule ſhould be 


they muſt, of courſe, when produced in evidence, appear 


To found a Lafee that the promiſes a are leafs held, | 


Kcurred on the trial at bar, in a writ of right patent, be- 


tion legally attaches, nothing can relieve againſt it; a 4% 1. T. Rep. 737. 


1 
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3- Wil 54. „re Tyſſen and Clarte. A witneſs being called, depole, 
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chat he had in his hand a paper-writing indorſed, « draught j 
6 of a leaſe: from Francis Tyſſen, formerly lord of the do. 
z manor, to Thomas, Flanders, of the ground in queſtion, per 

for forty-one years.” Apother draught of a leaſe, of no 
the like tenor, which wag found among the writings of or! 

the demandant by bis attorney, was alſo produced. n e 
yas objected, that theſe draughts c could not be read in eyj- the 
dence, for that no proof had been given that ſuch leaſes dra 

ever exĩſted; that a leaſe might have been in contempla- on- 
tion, but never carried into execution; that there was a hay 

great diffgrence | between the draught. « of a leaſe and an exa- nt 
mined copy thereof; the firſt does not prove that any der 
| leaſe ever exiſted, but the latter is ſome proof that a leaſe Wl 1of 
did once exiſt, and might be read, if the original be loſt, eri 
deſtroyed, or could not be found. For, the demandant it get 
Was anſwered, that ſome leaſe to Flanders muſt haye once no 
| exiſted, becauſe i it had been proved that the premiſes in ah 

| queſtion had gone from Flanders to his widow, and from WM 4; 
her to one Roger Oſbaldefton, in a courſe of perſonal eſtate; gi 
that rent had been paid for it to the lord of the manor, Wl 40 
as for a leaſchold; ; that one draught came from, and Wl <4 
was found among the papers of Ofbaldefton ; ; that the de- ir 
mandant being a poſthumous child, and hig writings in Wl - 
the court of chancery, there was a preſumption that his 7 
counterpart of the leaſe wight be loſt; and that, taking WI un 

all theſe circumſtances together, there was reaſonable pr 
ground for the court to permit the draughts to be Wl th 
read; which, however, were not offered as evidence to Wl pr 
eſtabliſh a leaſe, but to ſhew that a leaſe was once in Wl ft 
contemplation; ; and that there was a great preſumption ſt 
that the premiſes i in queſtion 1 were leaſchold, and not free- th 
hold; that che tenant had only given preſumptive evi- et 
dence of a grant in fee by the lord of the manor ; and that Wil b. 

e dravghts : with other circumſtances already b 


proved, 
* * I : 
L ; 


„e eee 1 


* ocgüt tb be read: "that ey were der Mast 3 
concluſive evidener of a leaſe,” but were · ab to im- 
duce a preſumption that” 2 leaſe once exiſted; and pro- 
perly eneountered the title made by che tenant, which was 
no more than a title by preſumption”; and whether weak 
or ſtrong, was for the confideration of the grand affize, and 
it BY therefore ought to go to them. In reply it was inſiſted, 
vi- the objection was not anſwered; that unleſt the 
draughts were to prove that ſuch a leaſe was executed arid 
la WH once exiſted,” they were no evidence at all; that feartH 
as a WY having been made, and no leaſe found, was (if any thing) 
rather a proof that no leaſe ever exiſted? for when eri- yet 
dence was offered of a deed ſuppoſed to be deſtroyed or 
loft, it was neceſſary, iſt, to prove chat ſuch deed ones 
eriſted; 2dly, that it was deſtroyed or loſt, and'that aili» - 
gent ſearch had been made in proper places places, and Soul 
not be found; or, zaly, that it was in the bande f th 
adverſary, who'refuſed to produce it upon notice fo' to 
do; after having done which, reaſonable proof might be 
given of a copy, or the contents of ſuch deed : à draugfit 
lone did not prove that a deed did ever exiſt, "without 
other circumſtances; as an. e the parties, 2 
ON to e Re. ke. e s een 


JS ea —9— d ! "0 at 


'LoxD S. ei Dt Ox. The tenant claims 
under a grant from the lord in fee, of which he has only 
produced preſumptius evidence. The demandant inftſts, 
that the premiſes in queſtion are only leaſehold. ' He has 
proved that rent has been paid for the ſame, as upon other 
fimilar leaſes, which have been produced and read by the 
ſteward of the court of the manor. He has alfoproved, 
that the premiſes have been enjoyed as part of the perſonal 
eſtate of Thomas Flanders, and that there is ho inſtanet to 
be found in the court books,” of any grant of u ſte by the 
lord in conſequence of {uch precepts and returns thereof 
84 2 


bog. $90.56; of treſpaſs, for fiſhing in the plaintiff's fiſhery, u verdi 


rns 18 22 TTY 


33 have been, read; and therefore 1 think, theſe dnnn 
| ought to be read, as 2 reaſonable preſumptive evidence tha 
dere may have been ſuch a leaſe az; this, one exiſting, 
eſpecially as ſearch bas been properly, made fot a lea 
| . 
Ä 


8 8 of ».Deahy leaſa, aden eo wh 
that it hall be inrolled wich the auditor, the Certificate of 
the anditor on the margin, is ſufficieat cyidence- of the in- 
 Yollment ; as was ruled in Kinnerflcy v. Orhe. In an aQtion 
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was found for the plaintiff; upon which a rale was obs 
tained to ſhew cauſe why there ſuould not he a new tri. 
The plaintiff derived title under a leaſe, dated in 163 
| from tho duchy of Leucgſtor, in which the was a proviſe 
that the leaſe and all alignments thereof. ſhould be ins 
rolled within three months from tho date, with the at- 
dor of the Duchy; or otherwiſe ſhould he void; The 
original leſſes made a leaſe in 1777 to the plaintiff, ſor t 
term ſomewhat leſs than what remained yacypired of ti 
original term. To prove the inrollment. of the leaſe of 
1753, a memorandum, or certificate, on the margin of tb 
leaſe, was read, ſigned . Peregrine, Fury, Auditor.“ No 
evidence of inrollment, of the ſecond leaſe af 1977 wa 
offered, The plaintiff had paid rent to be Ducby up 
to tha time of trial. The application for a neu dri 
was made on four groandsz one of which wan, that there 
was not legal evidenee of the inrollment of. the firſt leaſe, 
egg eee eee 


88 1. 8 — ond 
poem e ee 


92 i ie ates ene: 
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12 Abd eb . —_ 
in been contend&dn#the' bar 1 eunnot Siinguith bo · ; 
den this caſe und abat of 4 daryain and fale, where, 

alorſement on the back of the deed by the ptoper officer, -- 

s always received as eviderice of the involhment. Thie + 2 
arſe too is fortified by the circumſtance of long poſſeſſion” . 
oder the leaſe. t any rate, third perſons cangot/ avail 
themſelves of u forfeitare of this fort ; but I think the 
mrollment in ſafficjertly proved, oven if it were againit the 
grantor. „rn, Og Es 11 


Amnoner, J. I think the memorauſum ig fulllcient 
dence of the inrollment. For what other purpoſe was 
it made? But on the other ground, 1 do not think it 

zt to © thied perſon, 4 uon · dber, to tas ad- 
- ³ͤðV³ organrys wc Y 
nnn cape arts wat 


BuLLER, N I think the leaſe, with the certificate von- 
the hand of Ita on officer, would bind the- con . 
The proviſs is, © that it ſhall be inrolled wich the _ 4 

wditor.” | cannot diſtinguiſh this caſe from tbet of 2B 
bargain and fale. The ud of patliawent in that eaſb 3. H. d. c. 56. 


« not provide that the indorſement by the officer ſhalt _— 
evidence of Inrollment, and yet it is conſtantly ad- So 


9 
4 6/4, of "Id. ' £ 
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No perol evidence however, can be permitted to eontra- | 
or explain away that which the parties themſelves 
deliberately” reduced into writing. In an action 
Preſton v. Merceax ) for the uſe und occupation of a houfe, . Black. 140 · 
which it wu agreed in writing, © that a leaſe ſhould 
de let by Chriſtiana Proton, to Alrabam Gamage, for 
tyenty· one yeurt, at-261.pm , to commence from 
Michaelmas then nent: Gamaye died; and made Ar- 
bis executor, who paid 6b. into court far one year's 

-. rent. 


ſuit; alledging that the evidence went not to alter ot 


3+Atk. 388, 


agreement; for that is in effect to vary it. Here is u pe 
ſitive agreement, that the tenant ſhalk pay abb; ſhall 
admit proof that this means 28], 128. Gd.) What is 
to the tenant, to whom rent is to be paid; ſo s be 
obliged to pay more than his contract expreſſes ?. :W 


2442 £21 


rent. On el, besingdtk dbu be mes Bey 
1 evidence, that, beſides the 20l. per amm; the defendant 
had agreed to pay 21. 128. Gd. a- year, being the ground- 
dence was offered · of the actual payment: of ſuch ground. 
tent, during the teſtator's life; without which, Dx Guy, 
Ch. J. thought ſuch pare! evidence inadmiſſible, and nons 


had a bill in chancery been brought to carry it into ert · 
eution, paral evidence would have been admitted to prove 
the agreement to pay the ground- rent. Foruin Foes . 


in admitting any evidence to- ſupply or explain 


reſpect to the principal object. It never ought to be ſu 


expreſſed in this agreement. With reſpect to collar 
matters it might be otherwiſe. He might ſhew who 


= M nE En A L R 2 U 


ſuited the plaintiff. It was moved to. ſet aſide the non 


vary, but to explain the agreement. That the writing vu 
not a ſolemn deed, or will, but 4 mere exerutory act; and 


Statham, parol evidence was admitted to ſhew, that u. C 

agreement for a leaſe at gl. W c to * Ow of 

taxes. 
| e fore Sr] 26h; nie 1 1 15 uk luſir 
eee J. (abſente Gourn.) I am 

of opinion, that the Lord Chief zufhee did 1 pht 

in rejecting this evidence. Courts ſhould-be very-cantions 


Au 


mall 


f eft 


agreements. Elſe the ſtatute of Frauds. would be elude 
and the ſame uncertainty introduced, by ſuppletory-orex 
planatory evidence, which that. ſtatute. has ſuppreſſed i 


fered, ſo as to contradict or explain away. an«explic 


can neither alter the. rent nor the term, the two thing 


AY EJECPTMENT, | 


to put the bouſe in pepair, or the like, concerning which 
nothing is ſaid ; but he cannat, by pare! evidence, ſhorten 
the term to fourteen, or extend it to twenty-five years, 
or make the rent other than 2þl. ber annum. Theę caſe ig 
{tins is of a mere executory act; in which the maſter way 
to ſettle the proper coyenants, therefore had a right 
to enquixe who was to pay the taxes. Beſides, there were 
ſtrong ſuggeſtions. of fraud in making the written agree, 
pent, as one * aug e read nor Write, | 


Nana, I; af the Limo opinion. . caution Would 
be uſed in admitting explanatory evidence, eſpecially in a 
aſe of ſpecific rent. This is an jnſtrument in writings 
and would have nonſuited the plaintiff, before che ſtatute 
51. G. 2. c. 19 ſect. 14—Rule diſcharged. 
Bor a mere recgipt may be explained, mn is not con- 40 Rep.. 
luſire pint the party ſigning it. 


| Ax a * may (by parel ) prove other ak 
han thoſe which are expreſſed in a deed, for the purpoſe 
f eſtabliſhing what the real conſideration. was. In The' 
King v. the Inhabitants | of Scammonden, it appeared that a 
pauper being legally ſettled in a place called Soyland, 
into an agreement with one Harriſon for the pur- 
aſe of an eſtate in R. i/bworth for 281. The conſide- 
ation mentioned in the deeds, and in the receipt indor- 
„ was 281, but the appellants produced paro/ evidence, > 
prove that, before the deeds were executed, the vendor 
clared, that as the agreement was not in writing he war 
he et bound by it, and having ſince had 30l. offered for 
„ r cltate, would not take leſs; nor would execute 
things deeds unleſs the purchaſe-money were made. up that 
arr". Upon which the pauper advanced 41., 153. more, 
who ich, with five ſhillings owing from Harriſon to the 

| Pauper, 


a | 
. 
tt is 


mentioned was left according to the original agteement, 


in Ri/hworth. It was contended in B. R. that the ſeffion 


+. P. Wms. 


Pouper, was infiſted made up the lum of zol. bit th 


he and his wife would levy a fine unto C. Bottomley, in fe 


pence of which fine C. Bottomley left in the hands of hit 
and his wife were parties; and it recited Harriſon's cove- 


of the premiſes. unto Bottomley i in fee, which fine was, it 


left in the hands of the attorney by the pauper, and 
other part was paid by Bettomley—The ſeffions were « 
opinion that the ſum of four guineas was to be Sende 
8 part of the conſideration under the act of parliamen 


' way, It was held that the grantee could not give parte eri 
dence to prove blood ard kindred to have been the confi 


K | 
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deeds were not altered, and the confideration therein 


biz. 28, Thi counſel for the appellants contended, 
that this was a Lond fide purchaſe for 30l. The ſeffions 
were of opinion, that no pare! evidence could be given d 
contradict the conſideration mentioned in the deci 
The eſtate purchaſed was the eſtate of HMarriſen's wile; 
and in the deed there was a covenant from Harriſon, that 


of the premiſes at tlie coſts of Bottomley ; towards the er: 


Attorney four guineas. The pauper refided above thre 
months upon the premiſes, and afterwards fold them t6 
his brother J. 'Bottomley. To this conveyance Harri 


nant in the former deed to levy a fine; but as ſuch 2 
had not then been levied, it was agreed, that inſtead thereof, 
Harri ſon and his wife ſhould acknowledge and levy af 


Hilary Term 1787, levied accordingly ; part of the er 
pence of levying it was diſcharged by the four guineas fe 


and that C. Bottomley, by ſuch purchaſe, gained a ſettlen 


properly rejected the pare! evidence, which was offered 
contradi& the conſideration mentioned in the deed: 
being a general rule, chat if a contract be reduced int 
writing, à fortiori if à deed, no parol evidence ny 
admitted to contradict it. And that in Clarkſon v. H. 


ratic 


. 


2 ZJECTMENT:. 


ration of the conveyance, 'the conſideration for Arr 


the was expreſſed in'the deed to be an annuity to che 
oY though the | deed in that caſe was fet afide on the 8 
. of fraud. But Lofd Kenyon ſaid, it was, clear that 
ded the party might prove other conſiderations than thoſ 


* expreſſed in the deed. It is permitted i in all caſes of coves : 


wy nants to ſtand” ſeiſed to uſes. And in Filmer v. Gott, 1.Bro.P.C. * 


where the confideratipns - mentioned in the deed; were 


7 10,0001. and natural love and Hedi, the lords commile 
* fioners of the great ſeal directed an iſſue to try whether 


| tural love and affefipn formed any part of the conſide- 
. on, the eſtates being worth near 30.000l. On 
peal to the houſe of lords this was confirmed; and the 
jury on the trial of the iſſue finding that natural love and 


Was afterwards ſer afide by (ts Lord Chancellor. Th 


128 


I the caſe of a mixed poſſcffion, A commiſſion 
under the feal of the court of exchequer is admiſſible, 


fot, 2 new trial was moved for, on the ground that 
the Judge had admitted a commiſſion, under the ſeal of the 


eridence, although objeRed at the trial, as being ret inter 
avs ai; of which the Beaufort family could have no 
notice, nor opportunity to defend againſt, and there- 
fore ſhould not affeR them ; conſequently ought not to 
have been admitted as evidence ; for the ſame reaſon that a 


TEST ET 


nidence in a cauſe between ſtrangers to the former cauſe. 
To which commiſhon was returned an inquiſition taken 
de gth of April, 33d Eliz. whereby it was found that the 
lor of St. $within, in right of his priory, was ſeiſed of 


— 


— 
2 


2 


11 evi 


. n 


effeftion conſtituted no part of the conſideration, the deed f 


court of exchequer, P. 33. Eliæ. rotule 290. to be given in 


edit, in a cauſe between other parties, cannot be given in 


de lands in queſtion, as part of the manor of Hu, 


but not concluſve evidence. In Taker v. Duke of Beay- 1. Bur, el. 
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king H. 8. 21 E. 6. and queen Mary, were e teil, and 
| queen, Elizabeth herſelf in the fame. right, to the 27th of 
; May then laſt paſt. There were alſo returned the i interro- 
5 gatories adminiſtered. on her majeſty s behalf, and the e de. 
pofitions taken thereon. The fubſtance of the tepon 

Was, that the Judge had admitted the commiſſion, the 

return, and depoſitions, to be read in evidence ; holding 

them 'to be admiſſi Ille evidence, though not concluſir. 

That there was much parol evidence of the. poſſeſian 

of both parties; and had been a mixed poſſeſſion: 

but that he, in direction to the jury, laid great 

ſtreſs on the commiſſion, and without its * affiſiance 

mould have thougbt the verdict for the plaintif to 

have been a very hard one.— The court was of © opinion, 

that the evidence was admiſſible, though not conclufire, 

therefore that it was properly received: con ſeqdenti 

the rule for a new trial was diſcharged. But, in the 

interim, whilſt the queſtion Was depending before t 

et court (who took 1 time to adviſe % the Duke of Beaufar 
5 the defendant, died. W hereupon, on behalf of the plain 
tiff, it was moved for leave to enter up judgment, as of 

1. Leon. 137, the next Term aſter the verdict; which Was the Term ir 

x Sit e : which he might have entered it up, if the motion 6 
. not obſtructed i it: which was s afterwards granted. 
. Wurns the plaintiff Need an original leaſe of 

lung! term, and proves alſo: poſſeſſion under it, all ny" 
afſighments muſt neceſſarily be preſumed; ds in Goidwi Lor 

2. Black. 1228. v. Baxter. The leſſor of the plaintiff claimed title unde 
a leaſe for 1000 years: he produced the original leaſe 
proved poſſeſſion. in himſelf, and thoſe under whom! 
Claimed, ever ſince 6. Am. and allo hewed one meh 
aſſignment in 16. Fac. 1. The Judge whò tried the ent 
thought it incumbent on the plaintiff to probe all tt 
mefne aſſignments ; for not doing — the plaintiff 

nor 


p eta 
a * 
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* nonſuited :- but ius afterirards. Changed his opinion, artl 5% 
a7 ſo reported it to the court" of common pleas: The cout” 

OY + clear mer the ſecond opinion was'right, and tir it 

"> BY ould have been left to the jury, with 4 recommeniddiioh 

© WY to preſume all me meſne aſügnments: ee nonfuit, Qlare- 
eee een, 

'. G0 Ad Ai RES £87 181 S l 77 1 - - 


dig $0; in the 00 wcopytold; Wüsten Gn 
title of „that from the time of the original devi, 1. H. Blac- 447. 

Mon 

to a certain period, the former truſtees do. not appeur t 


Gon: 
x hate been admitted by the rolls of the manor; provided 
4 ne bere have been regular ſurrenders and admittartces fora 


aaf derable time, (as for inſtance, above forty years,):fince 
that period 7 for it will be PxESUMED, that ſurrenders'and 

aimittances'were duly made, before that period; more eſpo- 

e rent has been . whole ita, * | 


$5. 441 wav ot xd 


* - ifs record be found eee mes 1 WL? 
t ft words obliteratad, it muſt be preſumed to have been always 


ribt; and no parol evidence ought to be admitted to 1. Black. 66 
ritate it; though it may, it is ſaid, be admitted for the 
r it * e e 2 2 eee 

Lens Wo abs Shim 3 which . 
tobe by matter of rererd, may, under circumſtances; be 
j5;/umed,” and that though within the time of legal me. 
nory; as in the Mayor of Hull v. Horner. In that cafe, Cowp. n02- 
Lord MANSFIELD faid;— With regard to admitting evi- 


to ſatisfy.@* jury that a charter lid exiſt within, 


2 ime of memory, which is not produced by record, my 
Nom! dpinton is, that all evidence is according to the ſubject mart * 
5 iſ which it. is applied. There is great difference be 8 


knzth of time which operates as a.bar tot a claim, and 


Je cal 
"ll th . which is only uſed by way of evidence. " A jury is 


by leugtii of time which operates as à bar: 


* 
4 4 


* 
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ben ide nue of Limitations i9/pleaded Oe ſ 
d debt; though the jury bo ſatisfied that the debt h o 
adus, it is ſtill a bar ſo in the caſe of proſeriprion, it |: 
be time ont of mind. a jury is bonud to coneclude the BY t! 
mim from that preſeription, iſ dere could be a E t 
commencement of the right. | But any Written evidng Wl c: 
 tewing there was a time when the preſcription did f ©: 
miſt, is m anſwer te a claim founded on prefeription WH de 
T1 Bur: length of tima, uſed merely, by: way .of evidence, may an 
de leſt to the. jury to de credited ot not, and to. dry of 
Meir inference one way ot the other, according to ci 31, 
.cumſtances. For inſtance, there is no ſtatute. of li- 30 
_ tatians: which bars an action upon à bond: but then dat 
is a time when 2 jury may pv eſume the debt to be di- apf 
Tharged: as where no intereſt appears o have d en 
| paid for ſixteen./ ears. But iſ a witneſe is produced x 40. 
prove the contrary, as by. ſhewing the party not to d and 
in circumſtances to pay, or a recent acki E af Th 
the debt, che jury nf ſay the contrary. If a foul an 
dation can be laid that a record or a daa exiſted, in that 
xas afterwards loſt, it may be ſupplied by the next be ven. 
evidence to be had; or if it cannot be fen. that it 
| ever exiſted, yet, enjeyment under a title, which can . cipa 
de by record, is ſtrong evidence ta be leſt ta a jury th not 
froof" may not be ſupplied. Theſe are general rules, 2% it at 
n would be miſchievous if it were to be laid down, tu den 
there can be no preſumpien ſmce the time uud 
Ritbord 1. to confirm à title by charter. In Lag ü 
'Purbect's. caſe, the letters patent, which were the ont 
proper evidence of his. title, could: not be found; len 
chere was no proof of the record having been loſt: baff 
he had ſat in parliament, had levied a fine of De 
honours to Charles the Second, and 1 think en) X 
them to the time of bis death. All the other fats eie 
n 


5 
AY, Gu. 


ſbſequent to the. creation, yet the houſe of lords were 
of opinion in favour of the claim, and preſumed that the 
letters patent had, exiſted. | Indeed, before the "decifion, 
the bills of the letters patent were ſaid to be found at 
the privy-ſcal office: ill, that was only prefomptiye 
evidence ; for the king might have recalled it before it had 


ance of the Judges upon deliberation, is a caſe in Polnt 
of very great authority. That caſe ſtates, that in 


bolton, to which the advowſon of Kimbelton was ap en 


general. Humpbrey de Bohun, the the iſſue in tail, in 


and his ſucceſſors, by which it became impropriate. 


dient poſſeſſion, would! injure, inſtead of ſtrengthening 

if after a i e 15 iges, and the deceaſe of 
. nn 7 iv "T9 C 

parties, 


* q 


paſſed the great ſeal. But the caſe of Bedle v. Beard, 12. Co. 
determined by lord chancellor Ell l/mere, with the aft ſee 1d, 4. 


zi, Ed. 1. the king (being ſeiſed of the manor of Kim- | 


dant), by letters patent, granted. the manor with the 
appurtenances, to H. de Bobun, Earl of Her eford, in tail= 


60. Ed. 3. granted the advowſon to the prior of Stoneley = 


The points were two, whether the grant of the manor 
em pertinentiis paſſed the adyowſon ? and adjudged | 
that it could not. Secondly, whether the grant by 
tenant in tail was not yoid? On this ſecond point 

it was reſolved by Lord Ert:zMens and the prin- _ 
cipal Judges, - that notwithſtanging the advowſon did 
not paſs, by the grant of the king under the words 
am pertinentiis, and fo the iſſur in tail had nothing in 

it at the time of this grant to the prior, yet it ſhould 
then (4. Fac. 1.) be intended in 'reſpe& of the ancidit 
md continual poſſeſſion, that there was a lawful gtant 
Ane king to Hampbrey, ſo chat he miglit lawfolly 
pant to the priory. For all ſhall be preſumed to have 
den ſolemaly done, rather than that ancient grants 
Bouſd be called in queſtion, which were ' neceſſary to 

l perfection of the thing, though the grant cannot * 
bow be ſhewn.. And it was further © obſerved, "thit 


* 


5. and. 


Ges. 3.16, before the Nullum Tempus bill. The evidence in fup- 


Cay p. 103. 


well founded, would moſt probably have been ſooner 


ka the particulars of it, a caſe in the Duchy court, be 


there was no ſtatute of limitations againſt the crown, 
- yet it might operate as evidence againft the crown, of 


| ence of ſuch a bye-law, or of the loſs of it, But the 


would W ſuch grant?“ 
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painies, 3 ſhould prevail niet lee 
been anſwered in the life-time of the parties, and if 


made. I remember in general, though I cannot recol- 


tween the king and Mr. Brown, of Snelbrook. It was 


port of the title, was a poſſeflion and enjoyment of 
100 years; and 1 held, that though ſuch poſſeſſion and 
enjoyment could not conclude as a poſitive bar, becauſe 


right in the defendant, if the claim could have a legal 
commencement; though ſuch commencement could 
not be ſhewn. In queſtions of this kind, poſſeſſion 
goes a great way: but there is no poſitive rule which 
lays, that 150 years poſſeſſion, or any other length of 
time within memory, is a ſufficient ground to preſume 
4 charter. In the caſe of a ſuppoſed bye-law, uſage is 
allowed to ſupport it, without any proof of the exiſt- 


principle is a right one, namely, in favour of rights 
which parties have long been in the quier polſefſion of, 
I have myſelf taken it to be eſtabliſhed in point of law, 
that though the record be not produced, nor any proof 
adduced of its being loſt, yet, under circumſtances, it may 
be left to the conſideration of a jury, or of à court of 
equity, if the caſe comes properly | before them, whether 
there is not a ſufficient ground. 10 preſume a charter? 
Therefore in the prefent caſe, taking” it for granted 
that ſuch charter would have gixen the ſntiff a a title, 
1 think it was properly 1 to the Jury, baud 2 


| Bird\- I 


80g in \ the ck a Powell v. te, Ne Miene 
ub, at the fittings after Michaclmas Term, 1772. 85 


T 
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plaintiff declited' for money had and received.” On fn. 
oſſumpſit pleaded, it appeared in evidence, that the chapel 
of Cheſter le Street, in the county of Durham, was in the 
crown, from the diſſolution, to the time of Fac. 1. who 
| by letters patent under the ſeal of England, beariug date 
26th of Jui) 1618, granted to Sir James OQuchterlong and 
. Richard Gurnard, their heirs and aſſigus, all that the dean- 
f ery, prebend, rectory, and vicarage of the collegiate church 
Fl of Cheſter le Street, in the biſhopric of Durham, with the 
ſe following exception : * exceptis tamen ſemper et extra hane 
n. © præſentem conce/ſionem noflram nobis hæredibus et ſucceſ 
of « foribus noſtris omnino reſervatis omnibus et fingulis advocas 
ral « tronibus donationibus liberts diſpoſirionibus et jur. 2 . 
ald 4 on, et /inguh, eccleſiaſticar. vicar, capell. & al. beneficior 
on Wl - acheter. quorumcumgur prom}. ſuperius yer pater 
ich  preconceſſ. aut alicui inde parti vel parcella# quoquo modo 
© ſpeftant, pertinent. inrident. appenden. vel incumben. In 
1629, anno 5. Car. 1. the premiſes came by meſne convey- 
ences to the Hedworth family, who afterwards granted to 
vir Ralph Milbanke. In 1694, Mr. Hedworth preſented 
Mr. Conyers to the curacy of Cheſter le Street, and in 


1735 Mt. Lambe was preſented by a deſcendant of the 
of. #dwnrth family, and continued in poſſeſſion till 1469, 
law, ben Sir Ralph Milbanke preſented the defendant. Upon 
proof theſe facts, one point inſiſted on by the plaintiff was, that 
maße exception in the grant left the title to this curacy in 


te crown. But Lord MANSFIELD left it to the jury to 

ky, whether from the two adver/e nominations, and poſ- 

ter! ton under them, by the Hedworth family, they would 1 
rantcd I bot preſume @ grant from the crown of the right of pre- 

1 \itle, Wi katation to the curacy. The j Jury . a grant, and 

* the ou a hw . Wi 
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80 under ennie a jury may prefune an 22 TTY 
Een 9 by the 1 
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Ante, 111. So, of the common notice to quit; as well as of an 
ee WE4L agreement to continue poſſeſſion. On of the , 
ow n and not freehold. . 
4. T. Rep 682. 1 — in the caſe of a hoc truſt, A thy 8 
directed to convey to a deviſee, on his attaining the age 
of twentyrone, the jury may be directed to preſume a con- 
veyance accordingly; at any time afterwards, though 
much leſs than twenty years. Naꝝ, though there has been 
a previous illegal marriage, yet, under circumſtances, it may 
| be ſeft to-a.Juepto rg nnn 
; * Kale an-. . e PE. 


— = * 


* 


. as to che Joflzine of e lied * 

conſiderable weight in the ſcale of evidence, this general 

Principle muſt be attended to; namely, that length of 

time alone is nothing; for preſumption maſt, operate from 

ſome facts ot circumſtances. ariſing within that time. 
v. Burr, 206f. Upon this point, the caſe of Bridges v. the Duke of Cbaudu 

8 affords conſiderable information. The plaintiff had a 
Vverdict. On motion for à new trial, it appeared that the 

duke would have deſended his title, by ſetting up a com- 

mon recovery, which had been ſuffered. by the remaindet- 

man in tail, and which vas produced and proved: but being 

unable to give any evidence of an au ſurrender of the 

Hjfe· eilate, (which, for the plaintiff, was urged (o be ne- 

ceſſary, in order to enable the tenant in tail, remainder to 
| ©, make a good tenant, to the precipe},. his coandelinfiſtee; 
FA at the trial. . that zbat ought\ after /a long. @ time, about 
32 Jears I to he hr] even though they ſhould not 
+ give, 297 exidence relating to ſuch, ſurrander.“ Tbe 

Judge however was of opinion, & that a farrendet by 

„ e tenant for life could nat be preſumed, when no evidence 
+». {bad been giyen ta render it probabieʒ nd been poſ- 


« ſeſſion had gat gonę mith. dhe: rec rah Sofi gel 
in tenant for life, till the time of bringing the cjeft- 
* ment 
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for ſuffering the recovery; two articles of which charge 
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ment: Hand: actordingly directed the jury t find for 
the plaintiff;, On abe motion for n ney: trial, the de- 


fendant's. counſel relie upon the eaſe of a v. (hee 2. Stra. 1129. 


ville, where the plaintiff claimed under an old entail in 
x family ſettletdent, by which, part of the eſtate appeared 


to have been in jointure at the time the ſon ſuffered a 
common recovery; and the defendant, who claimed title 
under the recovery not being able to ſhew a ſurrender of 


the mother's eſtate for life, it was infiſted, there was no 
*« tenant, to the præcipe for that part; and that the re- 


mainder, under which the leſſor claimed, was not harred. “ 
To obviate which, it was inſiſted, c that at that Aſtance of 


% ume, a ſutreuder ſhould be prgſomed; . and to fortify 


the preſumption, eflered to produce (in evidence) the 


debt book of an attorney deceaſed, wherein he had charged 


were, for, drawing a ſurrender of the mother, 208. 
and, for engroſſing to parts thereof, 2086. more: 
and that it appeared by the book, that the bill was paid.” 


This being objected to, as improper evidence, the court 


was of opinion to allow it: for it was a, circumſtance 


material, upon the inquiry into the unreaſonableneſs of 


preſuming @ ſurrender, and could not be ſuſpefed to be 
done for the purpoſe: af the attorney had been living, he 


might have been examined:to. it; aſter his death, it was 


the beſt evidence, and was accordingly read. After which, 
the court declared, © without that circumſtance, they would 


« have preſumied a ſutrender; and defired it might be 


taken notice of, * that they did net require any evidence 


eto fortify, che pre ſumption, after ſuch a length of time. 


accordingly, It appeared that part of the land was Jeaſed 


"OI and the 0 (with a ſingle youcher) wah » 


"bY | revered 


1 


an 


on 


They cited alſo Green v. Fraud, where it is ſaid, that in :. vertr. 287. 
in ejectment, upon a trial at bar, for lands in ancient 7. Raf 1, 
demeſue, there, was ſhewn a recoyery to cut off an entail Pig. on Com. 


which had been ſuffered. a Tong, lime, and poſſeſhon gone 4* 
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ſaffered by him in reverſion; and ſo no ren 

precipe, for thoſe lands. But as poſſeſſion had followed 

it for ſo long time, the court ſaid, they would preſume 

a ſurrender:“ as in an appropriation of great antiquity 

5 there had been preſumed a licence, though none appeared. 

3 9 Jae. 455. That in the caſe of Dame Griffin v. Stanbope, a com mon 
*Þ Co. 48 ih; "ah recovery being produced, counſel for the defendant preſſed 
5 the Lady Griffin s counſe} to prove who was tenant to the 
prircipe, at the time of the recovery. But the court would 
not allow it; for it ſhould be intended to be à good re- 
covery; and if otherwiſe, the proof ought to be made b) 
the other party. In an ancient recovery therefore, if 
nothing appeared to the contrary, ſuch a ſurrender ſhould 
die preſumed: and tenant for liſe continuing in poſſeſſion 
4.4 Com. - makes no difference. That all the caſes lay the whole 
17 5 ſtreſs of determination, ſolely on the length of time from 
actual ſuffering the recovery; without any regard to the 

ſubſequent continuation of the life-eſtate\ or to any other cit- 

cumſtance. That if it ſhould be objected, that in the 

<& preſent caſe the remainder- man in tail had not ſuffi- 

«cient eſtate and power to ſuffer the recovery,“ the 

anfwer was, that if there was a conditional furrender of 

rhe tenant for life, then he had power: and as nothing 

appeared to the contrary, but there might be ſuch 2 

14. Geo. 2. ſurrender, it muſt be preſumed ; and the ſtatute only limits 


. = nme e which the Herren 760 to nord 


3! 


" 


Tur plaintiff's 69061 contended,” : hors could be ha 
preſumption without ſome fact to ground it upon. That 
in Gretiwville's Caſe, there was a very ſtrong preſumption, 
arifing from the articles in the attorney's bill; proof 
whereof the court allowed to be entered into, and received 
ſatisfaction from. That no caſe exiſted; where the pre- 
ſumption | of a ſurrender had been raiſed, without poſſeſſion 
accompanying and following the recovery. That in 

' #Green v. Froud, poſſeſſion had followed the recovery for a 
ISA? 5 Jong 


* 


2 e 
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long time; and was | the reaſon given by the court for making 
the preſumption. | And © in Griffin v. Stanhope, the. perſon 
who ſuffered | the recovery. was himſelf tenant in tail; and 
poſſeſſion had gone with the Tecovery. That che latter 
part of the report of Greenville s Caſe v was inconſiſtent with 


require any evidence to. fortify, the preſumption after 
of the caſe, that « they had entered into ſuch evidence, 


6 jection bad been confidered and over-ruled.”” That as 
to 14. G. 2. c. 20. 5 8. it never meant to alter the law, ſo 
as to give power to 2 perſon to ſuffer A recovery, who had 
not power before (which remainder-mafi in tail had 


* ficient eſtate and power to ſuffer the ſame.” That the , 


muſt in reaſon and common ſenſe, neceſſarily be under- 
ſtood to relate to the length of time clapſed fince the 
tenant in tail came into poſſeſſion ; not to the length of 


a long time in poſſeſſion, and done nothing to complete 


his former act to be deſective, and his title inſufficient, 
was in his power. But no ſuch preſumption could ariſe 
poſſeſſion of tepant in tail. 

Greenville, and remember well, the point in evidence was 
ſtrongly litigated, The attorney, who had been concerned 


in the common recovery, was a Mr. Edwa: ds of Briſtol. 


The entry in, bjs bill-book was made at the time e of the 


* 


the former; for i it ſays, the court declared they did nor. 
ſuch a length of time; Jet it appears, by the former. part 


« after it had been objected to, as improper ; and tlie ob- 


not); being expreſsly c confined to © perſons having a ſuf- 


ſlatute of Limitations only takes place from the time of 1. Tac. x, 
the title accruing. That the rule, i in all caſes of the kind, '* 


time fince ſuffering the recovery: for where he has been 


and confirm bis former act, it is reaſonable'to preſume, . 
that all was rightly tranſacted before; becauſe, if he knew 


he would not have neglected to ſet it right as ſoon as ĩt 


from the mere antiquity of the recovery, prior to the 


Lord MANSFIELD. 1 was counſel i in the caſe of Mr. | 


T 4 rranſ- 5 


'. 
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'tranſafion ; anda a reveign giren upon the bill at TT 
tained the articles, for drawing and eugroffing the fur. 
render. There was, therefore, poſitive proof, i in that Cale, 
of an du ſurrender. The jointreſs too, had been 9020 
1 vaſt number of years; the perſon who ſuffered” the te- 
: covery, and his ſon after Bim, had Both of chem (during 
their reſpettive lives) ſofficient opportunity to have ſet it 
f "right, after they came into polletlion, if they had known 
or ſulpefied it to have been deſed ive: which was cer. 
wing a pr efumption, « that it was regular, and Not de. 
10 fective.“ 1: am confident, that all tlie « court did, or in- 


The 
Z | tended to do, in that Caſe, was only to take care that it appe 
I thould be underſtood, that they did not mean to ſhake the iſ the « 


. authority of any one caſe which had been founded upon 
preſumptian ; and that they would not require poſitive 
* of a farrender in any caſe where there was ſufficient 

| prejumption of it. The report is incorrect, conſidered a 
1 | A foundation for a principle or rule of property; though 
| it migbt be enough to ſerve the taker of ſuch a note for a 
memorandum, to refreſh his own recollectiog. If that be 


| ſo, then conſider the preſent caſe upon principle, There . th 
4 axe {wo ſorts of preſumption; one a_ preſumption of law, Ie 
| not to be contradicted; the other, a ſpecies | of evidence; iſreco 
| which (LATTER) muſt bave « a ground to ſtand upon—lome- bat i 
| thing from whence it is to ariſe. It is now fully eſtab- Wii, 
3p " liſhed, that tenant in tail may, if he pleaſes, either turn Mjulz: 
his eſtate-tail into a fee, or alienate i it for his own beneſit, dere 
by duly ſuffering a common recovery. But he muſt have ſee 
a a ſufficient eſtate and power to qualify him to ſuffer ſuch {grou 
recovery. He muſt either be tenant in tail in poſſeſſon, ſido! 
or muſt have the concurrence of the freeholder, who claims No 
under the ſame ſettlement. This principle is adhered to Hence 

by 14. G. 2. c. 20. Tenant for life; whoſe conſent is ne- 


ceſſary to the tenant in tail in temaindet; to enable him to 
eut off the entail, is not the leſſee of the land under 
| beneficial leaſe; but the original tenant for life claiming 

under 


* 


B * 1er. 


under the family ſettlement; having 3 Iifeeftate bettled 
pon him, pribr ( in order of fueteſton) to the other's 
remainder in tall. Where a perſon has power to ſuffer a 


id recovery, and thereby bar the eſtate tail, i prefſu- . 
e- muntur ritè et ſolemniter acta, until the contrary appears : 
id it is reaſonable” it ſhould be fo.; but if che contraty 
n . ppean there is am end of the piöfutptlen. This was tlie 
n aste of the Earl of Su fel recoyety, ona trial at bar in 2. Burr. 1073. 
er- is court in Eaſter Term 174). There the contrary did 
ic. J yprar, and the preſumption was thereby deſttoyed. 

in. WWF There were blundering deeds actually produced, Which 
it :jpcarcd clearly to be wrong; and it was mariifeft; upon 
the Wi thc evidence diſcloſed, that there Was no good tenant to 
on we precipe. It was therefore impofſible for the eduft, in 
tive hat caſe, to preſume © there was one.” But if à man has 
ent I power to ſuffer à rechbery, thiat is à folid ground for pre- 
d Wi fuming all was done rightly and regularly, unleſs ſome- 
ugh ing to the contrary appear. So where the frecholder is 
or a Wſtruſtce for the tenant in tail himſelf, and under his power 

t be nd direction, it is a reaſonable cauſe for preſutning, 
here I that every thing was fegularly tranſacted.“ 80 where 
lau, he perſon intereſted to object againſt the validity of a 
ner; {recovery, has had opportunity to make objections to it, 
2me- bat inſtead of doing fo, has àcquieſced under i it, and not 
ſtab- Wldiputed its validity; it is a preſumption that all Mas re- 
tum Mkular, inaſmuch as he never did object to it. But 
neſit, N lere can be no preſumption of the nature of evidence i in any 
have Wſele, without ſomething from whence to make it ſome 
ſuch {round to found the preſumption on. Wuhereas here 
fon, Wibllutely nothing from whence to preſume; no ſort ok : 
lime round to build any preſumption upon. The ſingle pre- 


ence to any, the leaſt ground of preſumption in the pre- 
int caſe, can be only this, „that no tenant in tail in 
remainder, would ſuffer a recovery witliout firftobtain- 
ing the furrender of the life-eſtate, in order to male it 
| Tad and effectual.“ Eyen that ground (Night as ĩt is) 

| will 


- ef c 


— — — 


| ill not hold in e for ix does not appey; 


. Page Nj "phy of the manor c of FA mon and of othe 


tion uſed in the recovery, relating to ſuch part of p 


have no ſych power over. the ſettled part, without obtain 


and circunflances to ground the preſumption of ſ uch a ſur 


bar: and there is nothing from whence to preſume a ſul 
render of the lite-eſtate, to enable him to do ſo. If! 
bad a power to bar or alien, then indeed no preſumptic 

could have been too large, in order to prevent flips 1 


act. Tbe act of 14. G. 2. c. 20. means to preſerve 


| ener as ** had before. And no agreement can 


| 


Tux LE GAL. Nor 


thad the remainder- man in tail, who ſuffered the recovery, 
had the leaſt intention to include thoſe particular lands in 
the recovery which he ſuffered, and had a full power in 
bimſelf alone to ſuffer of all the reſt of the — whereof 


ST #'S »% 


lands in Keynſham, ſuſt cient to anſwer the general deſcry 


recovered eſtate as lay in Keyn/ham. He probably kney 
or was informed by his counſel or agents, that he coul 


ing a ſurrender, of the life-eſtate. He might perhaps | 
fatisfied, that he could not obtain a ſurrender of the lik 
eſtate in theſe, ſettled lands; or might have attempts 
to obtain it, and failed, If the mere fact of remainder 
man in tail fuffering a recovery, was alone ſufficient 
ground the preſumption, of a ſurrender of the life-cſtas 
it would be in the power of every remzinder-man in 
to bar tlie eſtate · tail, notwithſtanding the tenant for li 
Should abſolutely refuſe to join with them in ſuffering 
recovery. Therefore it is neceſſary-there ſhould be faf 


render. Here the tenant in tail in remainder (the lil 
eſtaje under the ſame ſettlement ſtill ſubſiſting at the tio 
of his ſuffering the recovery) had nq power to alien or 


legal forms and methods of conveyance, and effectuate ti 
intention of a perſon who had a legal right to do ſuch 


ſame negative. to perſons claiming under the family ſeti 


draw 


(> 


FEY EJECTMENT. | 
non in the preſent+caſe from length of time; becauſe 
he jointreſs died _ in — en up- n was 
ſtantly re . 28 


r in Yi 63937 {464 e NN. 
eee . J. Dns and Mr. Ju hag concurred ; 
vu ea the latter added, that he had no notion of a preſumption 
ne 


ithout ſome facts or circumſtances to found it upon. 
twould be inferring ſomething ſeen, from ſomething not 
m. Length of time ahne is nothing. The preſump- - 
ey 555 ariſe from ſome facts or Annen OG 
ithin that time, ; 


Lox nenen There i is no ce e 
tion that there was any ſarrender by the tenant” for 


pee. Here are two particular reaſons againſt making 
inder y ſuch preſumption one, chere does not appear to 
* ve been any intention in the remainder-· man in tail, to 
C 8 


fer a recovery of theſe particular lands: the other, that 
as no poſſeſſion at all under this recovery ; on the 
or rar, the ejectment was brought, and the validity 
ung i the recovery put in litigation, immediately after the 
ath of tenant for liſe. If the eldeſt ſon, who has a re- 
inder in tail under a family ſettlement; ſhould privately 
er a common recovery, and his father live many years 
wards, it might as well be argued, that length of time, 
n the date of the recovery, ſhould induce a preſumption 
eau the farher furrendered his eſtate for life. And his 
ip declared himſelf as clear, that if there had been a 
pur poſſeſſion, by tenant in tall, after the death of tenant 

life, though ſuch poſſeſſion might be aſcribed to the 
vale i, the profumption ought to have been made on the 
nd of acquieſcence under it, and the ariſing proba- 
y that the parties knew the recovery was not deſective. 


ve U 
y ſeti 
wn My known; not left upon looſe notes, which rather 


ſerve 


s of property ought (his'Lordſhip added) to be ge- 
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erde to conformd. principles than to confirm them: 


nun 
ade would have it underſtood, that poſſeſſion of tenam . 0 
tail, after the death of tenant for life, leaves à ground 5 
preſumption that there was a ſurrender; but in the preſeſ ; 
e aſe, there was no poſſeſſion after the death of teuatiſ bat t 
e eee ee a. cc 
Wie by e en dont t uch 
| Rr mor ra mt ute nat 
[nr 8 auen er e encounter, dat 
25. 39. . more technicaliy, rebutted, by contrary 
| There is a technical phraſe for it, in the eaſe of.executolii 1; ; 
it is called, rebutting an equity. The form of a fine, een 
inſtance, is to give title to the conuſee, hen in nee 
it is for the convonience of the conuſor:; hence, ble! 
conſtant uſage, ariſes the preſumption, that it is levieſ to 
his uſeg but this, like all other preſumptions, may y o 
ä rebutted in ſavor of the conviee, by:parg/: evidence, uh ti 
| ng thet'to-have been the intention of the parties. 80% nc en 
implied revocation of u will, may be rebutted by pa « 
: =. dence. Exen in the caſe of eroſs- remaindots, 'by i c 
41 — 780 rotion, the rule ſeems to be, that wherever eroſs· main anot 
are to be raiſed by implication, between tu and no t al 
the preſumption is in favour of croſs-remainders; 0 


| where between more than, two, the preſumption is io 
| 
| 
| 
| 


them. But that preſumption may be anſwered, by Wire b 
cumſtances of plain and manifeſt intention either miliſffctio 
which is a qualification of the rule laid down in fo crid 
«caſes; the cafes which ſay, there ſhall ut be croſi ut o 
maindurs between more than two. Even Lord H ver 

* 1 wick incelined that wayg and ſo do the caſes of C er c: 
99% Hill, Milliams v. Brown, and ſome others. But the ie c 

gl een to take it with the ee Aue ſtated. P geav 
„„ bare 

Ir is tg, 10 ſubſtantiate ai e 

3 taken place, have been determined, or remain tw 


T732! 


* 


BY EJECTMENT, 


other court. To prove which, an examined copy of 
original is in general produced, properly ſtamped, (i, 
«cfary,) by the perſon who examined ĩt with the origi- 
a; who is alſo generally ſworn to the examination, and, 
ut the paper produced is a true copy. As to this point, 
correct principle is, as laid down by Lord Hor r, in | 
ch v. Clerke, that wherever an original is of a public.3. Salk. 25 
nature, and would be evidence if produced, an imme» 
diate ſworn copy thereof will be evidence.“ 
Is Lucas v. Falford, the plaintiff offered to give in 1. Mac. 288. 
rdence an examined copy of a bill in chancery, con- rf. 4477. 
ned in two cleſe ſheets of paper, each ſtamped, with 
to forty. office copy ſheets: aud alſo an examined 
py of an amended bill, in chras eloſe ſheets, each ſtamped 
ith treble ſixpenny ſtamps, the matter whereof would 
ne extended to ſixty office ſheets. By the ſtamp act, 9. & 10. 3. 
xy. copy of procceding in chancery is charged with a - 536 
of three, penny ſtamps on each ſheet ; otherwiſe, 
mot be given in evidence, And it is alſo provided, 
at all proceedings in any court ſhall be written in the 
al manner. Verdict for the plaintiff, fubject to the 
mon of B. R. Whether or no this evidence ought to 
ue been admitted. LoxDd MANSFIELD; The whele 
ſton is, whether. it is neceſſary 10 give office copies; 
evidence ia all courts. . In cauſes depending beſore the 
rt of chancery,; office copies. of proceedings therein, are: 
very records of the court, and prove themſelves; no 
er copy can he there produced. In other eourta. even. 
r copies of chancery proceedings, muſt he proved to 
geauine, by parol evidence, Two glauſes of the ſtamp- 
are the only ones to he coniderede It muſt firſt be 
ed, that hen ſtamps were originally impoſed, there; 
two kinds of copies an o ,o uſe: one, angffice 
. COPY, 
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copy, to be made uſe of in the court to which the ea 
belonged ; - which contained only à ſtated number 4 

words, by immemorial cuſtom, probably introduced 

enlarge the fees of the officers: the other, a common cj 

Coy, to be uſed when proved in any other court or play 

Then comes the act, and lays (in one elauſe] a duty pa 

every ſheet of copy; and the next elauſe directs all pn 

ceedings in any court to be wrote in the ſame manner 

before. Is this latter clauſe a legiſlative proviſion; M Ib 

office copies only ſhall be uſed in evidence, where th 

were not uſed before? It is not to be conceive, that i 

"I ' '_ "erder to raiſe ſo ſmall a duty (for originally it was on 
= one penny per ſheet), the legiſlature intended to put i 
7 parties to the expence of ſixty pounds; to take office cop 
= - merely to tive in evidence. It has been determined, m cou 
= the ſtamp duties do not extend to any proceedings befe 
either houſe of parliament. It is a queſtion of g 

- importance, and proper to be well conſidered, before 

| —  __ be finally determined. But for my part, I have no doubi for 
1 | — The poſtea was afterwards N to be delivered to i) 
ene > 1555 the 


Comp. 117. In 1. v. Randal) which was an „ien pon 2v 

| whether a decree of the court of chancery would or woul 

not be reverſed In the houſe of lords, a verdict was for 

for the plaintiff. On a rule to ſhew cauſe why the 

ſhould not be a new trial, three objections were made ¶ . v 

the ſafficiency of the evidence given at the trial: fi con 

that a copy of the reverſal only, ànd not the minute! 

itſelf was produced: ſecondly, if ſuch copy was admi 

. ſible, yet it ought to have been upon lamps: Oy; © 

the previous proceedings ought-'to to have been ies 

whereas the deeree only was produced. Loup Man 

FIELD; The minutes of the judgment are the ſolet 

Jadginent itſelf : not a word is added upon the joutna tin 
19492 | 


Es = 


_ . 
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hd a copy of Bent may certainly be read in evidence: 

bt the inconvenience would be endleſs;" if the jourtials - 

{the houſe of lords were to be carried all over the king - 

fm. As to ſuch copy being upon ſtamps, it was decided 

{Queetr e Ui: by the opinion-of all the Judges 

mr that copies of the proceedings of parliament' 

d ut be ſtamped. Formerly a'dowbt was entertained, 

tether the minutes of the houſe of commons were ad- 

ifible, becauſe it is not à court of record; but the 

urnals of the houſe of lords have always been admitted, 

1 in criminal caſes.—As rox, J. They were ſo in 

v. Oates. © As to the previous proceedings, the court St. Tr. vo. 

4 there was no neceſſity to ſhe them; for the fingte * © 

If in iſſue at the trial was, whether'the decree of the \ 

court of chancery was teverſed; not what the previous 
xeedings were; therefore, proof * the e and 

its being reverſed, was ſufficient. ' | . 


FoxMERLY it was 2 d reach opinion in the 
fefion, that copies only of records were admiſſible, 
the originals were in exiſtence: hence, on a motion 
a rule on the Eaſt-India Company to ſhew'' cauſe Doug. tvo. 
y they ſhould not permit their original trans books 593: 

be produced, on the ground that copies from them 

ald not be read, counſel ſtated the principle to be as 

we mentioned ; and ſaid there had been many nonſuiti 

rant of producing the original journals of the houſe - 

commons. ' But the court denird that the rule ; 

ated ſeveral inſtances where copies of niatrers; vt af * 

ord, are admiſſible ; as, copies of court rolls, pariſh re- 

len, &c. and Lord Maxsrizt ö expreſoly ſuid, that 

ies of the jaurnult bf purliament ure evidence; and that 
particularly remembered their being admitted in a trial 
r, in a cauſe in which he was lending 'cotinſet for br. 


n /filtioms In pn. v. Myddilton; fheriff of Deslirb- 
Hire, 


1 


＋ . 
- , o 
ol 
28 N , 
= 7 1 
” l 


— . ² .it.mgy nomfre 


ite, on an aftion for a falſe return; that Mr. Of 
hen ſpeaker of the houſe of commons, made a point vi bie 


though nothing would have been ſo eaſy, in that caſe, a 


whenever their contents ſhould be thought material c 
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his Lordſhip, that the copies ſhould be offered in evidence, 
to, produce. the original journals. The court. added, that 


produce records, applied with ſtill: greater force to ſuchto | 
public books as the transfer baoks-of the Za}t-India d bit 
pany for the utmaſt confuſion, would ariſe, if they cou 
de conxyeyed to the moſt, diſſant part of the kingdom ide. 


n the trial gf a cauſe. The rule granted therefore in . pro 
_ = cale, was, to ſhe cauſe why copies. af thoſe entries in l 


4. Juſt, 23. 


* 


' 11 6ficmed, by act of parliament, 6. H. g. e. 16. Th 
..- wards of the act io which he refers are, “ except i 


transfer. books which, the party meant to, make uſe oftict 
relative to the matter in diſpute, ſhould not be taken, bft 
read in evidence at the trial; the rule to be ſerved both oufptho 
the en. for the ame and the nen party. pro 


2 aa, the 8 Sit EDw. Caxs gays, © the jour ter 
« nals of tlie houſe of commons are record. The deal 
**, the clerk af the houſe. of commons is a, reed, 2s it no 


% ſame be entered af record in ihe book of the clerk 0 
«+ the; parliament, appointed, or to be appointed, for M or 
commons houſe: which perhaps may got legally wage 

rant. the concluſion (when the act itſelf is conſidered) 
that the journals therefore are records, But that the cla 
det means. the jouruali, is cyideut from geyeral old enter 5 
Jam H. Gave: 45 Feb. 10284. vol. zu g. 673. col 
1 Aan, 1033... 658. vol 1. 124 Max, abaz. ib. cl 
col. ar, Hawexer diſputable heretoſorgy, it may (49 
Rated, that unn copies pt the journals an a 
evidence 5 fox ſucb re produced and read ip cvid 
* (andighat in 4 Caſe of high treaſon}, in,ghe King: 72 

* X a | et 
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i, . Gerd, on the part ep wer vy without n Doug. 8vo. 
a ged An anten n eie 393. 
Ut 90 | . 5 ; * 17. 
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Is the otdiniih caſe of tenancy — year YR 50 
pbje& to the uſual notice to quit, that notice, if the 
(ment be founded on it, muſt be proved by the perſon. 

jo delivered it; producing at the ſame time, a"copy 

Fhich muſt alſo be verified) of the notice. Upon whom 

nd where-it may be ſerved, and what may be preſumptive 

dence of the receipt of it, ſee the caſe of Griffiths v. hw, 111. 
1/5. And if it be neceſſary, in ſuch, or any other eaſe, 

prove payment of rent by the tenunt in poſſeſſion, it is 

vl to give him notice to produce his receipts at the trial; 

ich if he does not, paro/ evidence will be received to 

bſtantiate the payment. But if the ſact can be proved 


ithout receipts, no legal neceflity can exiſt, of notice 
ty. produce them. And though an entry made by à third 


on, deceaſed, in his books, of receipts of rent from 

$ tenant for a particular eſtate, may be evidence gf that ;. T-Reperan 

mſtance ; yet it cannot be of any thing more. It 

mot be permitted to decide a queſtion of right between 

Ten. Thus, in Ovtram v. Morewood, it became mate- 14. 

| to identify 2 cloſe (ealled the Cow Cloſe) to be part of 

min lands which had been the eſtate of Sir J. Zouth, © 

| out of which certain rents and coals had been reſerved. 

his was attempted” to be done, by tracing the lands 

ngh the poſſeflion of ſeveral perſons claiming under 

Luch family; by ſhewing that the cloſe had been in 

b poſſeſſion, and that the ſame rent was paid, as had . +, 

kn paid for it by the owners of the land to the perſons - | 

ning under Zeuch, during all that time; from whence it 

ald follow, as was contended, that it was part of the 

k of Zouch, out of which the coals alſo were reſerved, 

ch was the only thing in queſtion. - To ſubſtantiate 

a deed of 1708 was rampage (which referred to a 
v : __ 


2 x. à rent of 398. (the ſame which was paid for the Gnu Cyjj 


| | | the receipt of the ſame rent for ſeveral years from Machel 


9 


"8 
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165 bunden conveyance from the Zeuch family), 0 hem th 


had been payable. out of lands, pact of the Zouch ef 
in the poſſeſſion of one {dyn, who was, tenant-to on 
Machell, the then owner of the inheritance ;. and that. 44 
was in poſſeſfion of the Cow Cloſe alone within eight ya n 
after the deed of 1708. Then was produced. i in order t 
fill up a chaſm of time, the evidence upon which the pris 
cipal queſtiou aroſe; which were entries in certain bo, 
made by Rowland Morewood, in which he acknowledg 


owner of the Cow Cloſe, under whom the plaintiff dering 
title. It was proved by living witneſſes, that the rent 
308. was continued to be paid, by perſons claiming und 
Macbell. But the queſtion was, whether the entries u 
by a perſon, from whom the defendant claimed ide 
though not the coals, ought to. be received in evidence 
the purpoſe of proving the identity of the land, in order 
eſtabliſh his right to the coals alſo? The Judge am i 
the evidence, expreſſing ſome doubt as to its legal 
And there being a verdict for the defendant, a rule 11% N 
obtained for ſetting it aſide, and granting a new trial, 
_ the «God that the Re. bad bes, improper 

mitted... G4 ee 

1 8 — 1 The book ſtands in the fame 
ation, and is entitled to the ſame credit, 2s, a dec 
ration of Rowland. Morcuoed but L cannot agree, 
ſuch a declaration could haye affected the rights of th 
partics. All evidence (except | in particular caſes) muſt 
given on oath; but this is merely & the, declaration of 2 
ſon not on qath. And although. a general right may 
proved by traditionary evidence, yet a particular fact e 
not. What a party did or ſaid may be evidence agal 
Wale But be 5 mage by Rewland Ali in 


* nn 2 _ A , 
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6 eaunineptaidhb; as rib 5: + _ 
that he had received the rent;'and/exmor be admitted to ol 4 
decide-the right | between | theſe; parties. At that timm 

des, evidenee of this kin can only be admitted to re- 

rain, not to advance, the right of the party who makes 

it, What a man does in his cloſet, ought not to affect the 

nghts of third perſons: there is only one inſtance in 

ach this is allowed namely, the' books of an incumbent t 
rſpeRing his tithes, which may be evidence for his fuc- "+ 
eeſſor. Lune ag de- L "i 
ped ele. 1 a : | 


muss. . a e Reivlaid Mats: 
4s book, muſt be conſidered in the ſame light as 2 
laration by him. But evidence not on bath is not ad- 
niſhble, except in the caſe of pedigrees, and certain other 
repted caſes; ebe decluration enen 5 3 
pur making is. p ; . 59 71 | | N 


y : $4 


FP 
** 
tbe re 
mer 
order 


Gios, J. A8 the vides af aatecletation * Rew- 7 
id Morewood would not have been admiſſible, I think f 
de croſs in his book is not, it being nothing more than 


C«claration. Nor can this be received in evidence on 

e de ground of tradition; becauſe the tradition of a parti- | ; 
ſame fer fact is not evidence. I am therefore of opinion, _ 
a Neat this book ſhould not have been received in evidence; 98 YN 
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Tux det being 4 poffelibry Santos and d & bent 249% 
t where the leſſor of the plaintiff may enter, it is 


— — to ſhew that his leſſor 
aright, to enter, by proving a poſſeſſion within twenty 
, in the leſſor of the plaintiff or his anceſtors : or by 
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- accounting for che want of it, under ſome” of 'the ti. 
| _ -ceptions allowed by the ſtatute of Limitations.” But a leaks 
1. Burr. 126. under a power, made utiſairly, in prejudice of theſe in 

remainder, and which was found in the cuſtody of the 
maker, at his death, amongſt his on mne » 
not deemed ſufficient: evidence of poſſeſſion ; for a4 
tender of ſuch leaſe might and ought to be ef 
at the trial, to let in the ſtatute. And in that al 
' (trims v. Horde), judgment was given by the count 
king's'bench for the plaiutiff on the bt, but ayain/i hi 
upon the vremedy; the court being nnn 
barred by the ſtatute of Limitations. A writ of e 
was brought by the plaintiff, in the houſe of lords, wi 
determined on the later point firſt and 8 al 
huolding the plaintiff to have been barred of his 
aſſirmed the eee w ever e Into 4 
ener, rigbt. | "4.99, 


ES = tw © 


LA. Callen v. * in an S gies MINES; oridinics' oft i 
14. 1. B. R. lord of a manor, is not ſufficient proof f poſſeſlin 
t being neceſſary to ſhew an ad pollen. For ü 

fame veaſon, a verdict in trover for lead dug but of a mit 

will not prove 'poſſeſhon of the mine; för ther ali 

. may be brought - $700 dentro, ee 
EI gon, bee gh 


. 
' 3" 24 : 


„d bögh the Befendanit confeſs ' pris; _ 
eber, yet, ſome "have ſaid, he may deny being in 

ſoſſion of the premiſes for which the plaintiff conte 

and put him to prove it; which if he cannot, he 1 

3. Wil. 220. be nonſuited. So, in the caſe of Smith Mein, 
: the landlord had been made defendant inſtead df his te 
At wag decided that the plaintiff muſt probe dre tenant 
poſſeſſion ; are Gags INE "DF Gy © 

en ee e Bo Bo Auen reg f 


* 


BY. $rnormann, : 


but of ſuch as went in ä Thoſe * 
poſitions may be diſputable, unleſs: in caſes where 

there were ſeveral tenants; ſot it has been faid that Ffe Fs, 

i thero be bot one tenant deſendant, the plaintiff 5e. G. 7 
need not prove him in poſſeſſion; eee. he apy ttings B. R. 
eee e ee i> vwt+ z | 


Ox 
"341% 


Wann 0 laſſor of ee eee $tr. 1 
f4 terms, he muſt prove the aſſent of the execator to the 

viſe; but where he claims as deviſee of a FREEHOLD, Co, Lit. 240. 
1 it is not neceſſary to prove poſleflion ; for the law caſts 

he freehold. on the deviſe ; and though the heir may 

have entered before him and died, yet that will not 

his entry. As to perſenal eſtate, the law of Bug- 

has adopted the rules of the Roman teſtament, but 

drviſe of lands in England is oouſidered in a different digit ps. 

om a Roman will; for a will, in the civil law, was an 

nſtitution of the heir; a deviſe in England is an ap- 
intment of particular lands to a particular devs/ee, N 90. 
confidered in the nature of a conveyance, by way of * 
ppointment. Upon which principle it is, no man can 

riſe lands which he has not at the date of ſuch convey- 

It daes not turn upon the conſtruction of the | 
atute of Wills, which ſays, that “ any perſon having 27 H. 8. e. 10. 
lands may deviſe: for the ſame rule me before, 2 . N 
ere lands were deviſcablo by eum. . . . | 


Tuovon manytitlezare ae un eim . cannot N 

expected that this Treatiſe ſhould notice the rules which 9 1 

pe been eſtabliſhed either for their conſtruction, ropublica· 

u or revocation: all illuſtration upon thoſe points is there 

neceſſarĩly forborne. By the ſtatute of Frauds, a9. Car. a. 

5. 5, b. it is enaſted, that all deviſes and bequeſts of 

ay lands or tenements, deviſeable either by force of 

the ſtatute of Wills, or by this ſtatute, or by force of : 

. cuſtom of Kent, or the cuſtom of any borough, or v7 
"T4 « any 
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=: * ſigned by the party ſo deviſing the ſame, or by ſom an 
OM 40 other perſon in his preſence, and by his expreſt diet: een 
8 . tions and ſhall be/aticſied:and ſubſeribid in the p- cht 
“ ſence of the deyiſor, by three or four credible wineſſe, WW v1: 
25 V or elſe they ſhall be utterly: void, and of none effed, dot 
ſ. 6. And moreover, no deviſe in writing of lands, tenement, ped 
„or hereditaments, nor any clauſe thereof;/Thall be #4 Mi. 
(c cable, otherwiſe .than by ſome otlier will or codicil u cid 
, #6. writing, or other writing declaring the ſame, or bl var. 
5 burning, cancelling, tearing, or obliterating the ſam . o 
1 by the teſtator himſelf, or in his preſence, and hy AN © þ 
% ditection and conſent; but all deviſes and bequeſts o oe 
* lands and tenements ſhall remain and continue in fore gate 
« until the fame be burnt, cancelled, torn, or oblite "I 
c by the teſtator or his directions, in manner bn title 
% or .unleſs the ſame: be altered by ſome other will 6 fem 
* cadicil in writing, or other writing of. the deviſoſ teca 
PO 4 ſigned in the preſence. of three or four witneſſes, & in th 
Sol. Abr: 658. (“ claring the ſame,” Hence, if a man deviſe lands bl: 
— 2 Evid. force of the ſtatute of Wills, or by cuſtom, THB-PRODATIONE Ti 
5 of the will in the ſpiritual caurt cannot be given in otic 
_ - dence; all their proceedings, ſo far.as they relate to land be. 
being ceram nongudice ;- inaſmuch as tliey have not power i uuth 
1 b 2 45 authenticate a deyiſe. A copy therefore, produced 1 wher 
* their ſeal, is no evidence in ejettment, though it be oni cop 
1 to prove the relation of father and ſon, by the father roll 
F will, For where the original is in being, the copy ride 
2 no evidence, and the probate is no more than à co 
* 1.1. Re under ſeal of the court. Thus in: Die v. Pub w 
744 ſthe capy of the regiſter of à will was produced in in the 
| dence, to prove à pedigtee, but not-ta-derive- VF 2 uſual 
under the will; the, probate of the will was alſo o u on! 
; for the ſame purpoſe Hor, Ch. J. reſuſed to adn thoup 
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and 

ome ame reaſon to admit the copy of the regiſter: to be e , 
4. dence, as the copy of court rolls, or of a regiſters of ta + | ũ ;? 
p- church, yet the practice had been (uniformly otherwiſe) ', 1 
, which he would not ſubvert: and the copy of the regiſter 
en rot being evidence to prove the will, it could not prove te 
ents, WY pedigree, becauſe ehal depends upon the credit of it being 
n-: will, which is not proved by a copy of the regiſter ; the 

il in evidence, therefore, was not admitted by him. But after - 

r rds, in an iſſue directed out of chancery, to try & heir 

ame © or not, the ſame probate was offered to Baron Tracy, 

y bull prove the pedigree ; who admitted it, notwithſtanding 

is oi the other eaſe was cited to have been ruled, as before 


fated; becauſe, as he ſaid; the other cauſe was an ejectment, 
and this only in caſa; and he could not know: that the 
title of the land would come in queſtion, &c. But it 
tems to me (adds the Reporter), that there-is no difference, 
becauſe the title ofthe land was not Sr under the will, 
hoo eee = N inen 489 e „Hen 
$4956 44 EY Ls K nn 30 *. e 

Tur De res 1 e on a+ miſtaken 
wtion, that the; xegiſter is read as a copy, that therefore 
the copy of it is but the copy of à copy, wWherras, in 
truth, it is read as 4 roll of the prerogative | eourts/ But 


copy of it may be given in evidence; for then it becomes 
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in the caſe of a devife, within the ſtatute, of Frauds,: the 
uſual way is to call but one witneſs to prove itz but that 


tough ns be intitled to have them all examined, yet he 


I 


roll of that court, 9 ro M a _— of . 9555 


Warn ME aa will is dc which it 3 


konly, when no objeRion is made by the beir: and 


dust produce them; for the deviſde need 'ouly produce w_ 
VU + | | one, , 


where a will remains in chancery, by order of the: court; Keb. 40. 117. 
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S 5 one, if that one can e n e e An 
5 tmough all the witneſſes ſhould ſwear that the will was not 
3} Crag Lord duly. executed, yet the deviſce may go into circumſtances, 
| Blackery, 77. to prove the due execution. As was the cafe of Auſtin , 
8 5 Willes, 1 in which, notwithſtanding all the witneſſes ſwon 
Stra. 1096. fhat the will was not duly, executed, the. deviſee obtained 

; 1. WA e 2 verdidt. In Teumſend v. Joes. lat the Rolls, May 9. 
1748); 2 bill was preferred by the legatees under the vil 

_ of Fobn. Townſend, in order to have his real eſtate ſold for 
payment of their legacies, which were charged thereon, 

_ againſt the heir at law of the-teftatar, who was an infan, 
and to have the will eſtabliſned. There were three wit- 
neſſes to the will, all living, but only one had been exa- 
mined, who proved the execution of it, and the atteſtation 
al the other two witneſſes. But his Honour refuſed to 
eſtabliſh. the will without the examination of 4 the wit- 
neſſes i for it is a rule ( added his Honour) that all thy 

« witneſſes, if living, muſt be examined to prove the 

« will: beſides, the heir at law is, in this caſe; an infant, 


„who, if of age, has a right to croſs- examine all the. 
wWitneſſes; and as no admiſſion of this ſort can be te- e 
EE ceived for an infant, this court muſt prutect his right, WW + 
and therefore muſt inſiſt upon all thoſe: requiſites which o 
he would have 2 right to inſiſt upon were he of ige! 
* K 2 wins eee amn, 611: 6 c 
ied; S uy 
ee eee eee eee 6 t] 
3. Stra. 1254. circumſtances by one witneſs, yet that proceeds on the it $ tc 
a that there wh ws _— who __ oa my ſame telti-WM* a 
3 e N P BY 7 9 
Mine in en 
Hex eee ey edu to the n o © 
thoſe who, in purſuanee of the ſtatute of Frauds, are called* ti 
| upon to atiſi ſo ſolemn an inftrument as a will. They is 
14. 1435 muſt, it bas been ſaid, be credible, and that at the time os 


97 : 7 . n A attel 


% 124 
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ni Wi zttcftation. And ( Eaſt. 19 Ges. 4.) — | 
not mined, that if ane of them had an #meref under the will, 
es, 


he was not a credible witneſs, within the ſtatute 29. Cr. 2. 5 

„ c. 3. and that eyen the will itſelf. was void: which was | 
on decided in Auſtey v. Dotofaig, © That decifion probably L. 1263. 
ned gave riſe to 25. Cet. 2. c. 6. which (after ſtating in it“ ; 
' 9, preamble, . that doubts had ariſen who were to be deemed * 
will egal witneſſes, within the intetrt of 20. Car. 2. c. 3. . % 
for avoiding the ſame), enaQs,' that if any perſon! ſhalt 
« atteſt the execution of any will or codicil which halt 
« be made after the 24th-of June 17g, to whom a bo 
u beneficial deviſe, legacy, eſtate; intereſt, gift; or aps | 
« pointment, of or affecting any real or perſonal eſtate, 
« other than and except charges oni lands, tenemento, or 
hereditaments, for payment of any debt or debts; ſhalt 
« be thereby given or made, ſuch deviſe, &c. ſhall; ſo far 
H only as concerns ſuch perſon atteſting the execution ©  _ - 
« ſuch will or codicil, or any perfon claiming under ES 
him, be utterly null and void ; and ſuch perſon ſhall-be 
admitted as a witneſs to the execution of ſuch will or 
codicil, notwithſtanding ſuch deviſe, &c. mentioned 
# in ſuch will or codicil. And that in cafe by any wil 
* or cadicil already made or thereafter to be made, any ſ. 2, 
lands, tenements, or hereditaments, ate or ſhall be 
charged with any debt or debts; and any creditor 

* whole debt is fo charged, hath atteſted or hall atteſt 
the execution of ſuch will or codicil, every ſurh oreli · 
* tor, notwithſtanding ſuch charge, ſhall be admitted — + 1 
* 2 witneſs to the execution of ſuch will or codicil-· And 
* that if any perſon hath atteſted the execution of my ſ. 3+ 
vill or codicil already made, or ſhall atteſt the exceution 
* of any will or codicil which ſhall be made on or before 
* the 24th of June 1752, to whom any legacy or bequeſt 
Vis or ſhall be thereby given, whether charged upon 
mY tenements, or * or not; and ſuch 
-66 Nen - 
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» Sf ** ne before he (hall ive! Ab abe 
e the 4xecution of any ſuch will or codieil; ſhall have 
t been paid, or have accepted or releaſed,” or ſball have 
. refuſed to accept ſuch legacy or bequeſt upon"terer 
4 made thereof, ſuch perſon ſhall be admitted as a witneſs 
tothe etecution of ſuch will or eodicil; notwithſtanding 

. 4. ſucli legacy or bequeſt-. Provided, that in cuſe of 

„ ſuch tender and refuſal, ſuch perſon ſhall in no 


ie be intitled to'ſach legacy or bequeſt but ſhall be Wfſ * 
ber cer afterwards barred therefrom P and in eg 
Neef ſuch acceptance, ſuch perſon "ſhall retain to hu Bi * 

£ s own uſe, the legacy or bequeſt which ſhall have been . 

4 fo. paid, | ſatisfied, or accepted, notwithſtanding ſuch Will '* 

will or codicil ſhall afterwards be adjudged or deter- 

1 mined to be void, for want of due execution, of Wl © 

1 for any other cauſe or defect whatſoever. And that Wil © 

"7 Ka in caſe any ſuch legatce, who "hath" atteſted the exe · ill 


„ cution of any will or \codicil already made, or ſhall 
6 Mer the execution of any will or codieil which: ſhall 


1 be made on or before the faid twenty - fourth of *Ju BI - 
„ 1762, ſhall have died in the life time of the tel. of 
5 + 4 tator,/ or" before he ſhall have receive or releaſed: the i his 
1 legacy or bequeſt ſo given to him, and'befqre he ſhall tc: 
WS * have refuſed to receive ſuch legacy or bequeſt, on V 
Up et tender made thereof, ſuch legateè ſhall be deemed 1 va: 
_ "8 4 legal witneſs to the execution of ſuch will or codicih f of 
1 4 notwithſtanding. ſuch legacy or bequeſt. Provided co 
IJ. 6. 4 that the credit of every ſuch witneſs ſo atteſting tb Duc 
55 execution of any will or codicil, in any of the'caſes 
1 this act before - mentioned, and all circumſtances rela ( 
ting thereto / ſhall be ſubje& to ihe conſideration ani « 
determination of the court and jury, before whom ug 
pe dt any ſuch witneſs ſhall be examined, or his teſtimon 
. or atteſtation made'uſe of; or of the court of equity A 
t in en the — atteſtation of any ſock wit Le 
R ; a \ « ne! ', 


„eee 7 


eg hall be mate uſe of; told bene w arts d 9 
* « and purpoles/25"the credit of witneſſes, in all other caſes $73 ws 1% 8 
ve « ought to be confidered of and determined. And hae 
t 50 perſan to whAm any beneficial eſtate; intereſt; gifts f. , | 
of « or appointment;-ſhjall be given or made, which 18 | 
ng WI hereby enacteck to be mull and void, or whe Aha 9 
of Wl have refuſed to teceive any ſuch legacy or bequeſt; —8 
no « on tender made as aforeſaid; and h ſhall have been | 
| be (examined as a witneſs concerning the execution of ſuch 
caſe WI © will or codieil, ſhall, after he ſhall have been ſo en. 
bit WY © mined, demand. or take pofſeſfion* of or receive an 
« profits or benefit of ot from any ſuch (eſtate, inteteſt, 
« gift, or appointment, ſo given or made to him, in or 
« by any ſuch will or ' codicil,” or demand, teceive, or 
accept from any perſon or perſons whatſoever, any ſuch” 
* legacy or bequeſt, or any ſatisfaction or compenſation 
* for the ſame, in any manner,” or n N e ave. 
6 Ae A e repe mad, u * 10 K 
6131443 20h S1 ot [FO 34116228 + ' 

Aus in pos v. Mackendey, it appeared that ont ,, wur ih, 
of the ſubſeribing witneſſes to the will before the time of 
his atteſtation, had been indictedꝭ tried; and convicted ot 
ſealing a ſheep; was found guilty to the value of enn. | 
pee, and had judgment to be whipped. The queſtion 
was, whether he Was a competent witneſs, within eee 
of Frauds and Perjuries After three arguments, the 
court of C. B. was clearly of opinion, that be was voa 
ann os the n ee Nr as SIE e 

or the authority of which 4 confiderable Rn 
be entertained ; particularly, when ſome of the orga 
uged in the mne one, are Oy e e 


8 


Ar a ſablouent NEE ey „rb 31. as 2, tho | 3 
| * alluded to was ageurately inveſtigated ad hi- 
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wy berately conſidered, by the late Lord MANSFIELD, "Fu 
7. Fg Hare; 414. caſe of Minubom v. Chetwynd.” In moe luminous ald el 
Black. 98. borate deciſſon which that venerable and-illuſtrious Jud 
gave in that caſe, it ſbould ſeem, that nat only the judg 
ment in Anfey.v. Dow/ing,. was founged on the particula 
cireumſtances of that caſe ; (as there was not, nor could 
have. been any payment or tender of the annyity. given by 
the will, in that cafe, tothe wife of the witneſs;). but oven 


m 

the general dectrine was denied. The determination in th 

Windbam v. Ghetwynd, ws in 1787, ſame time aftor paſing Will c: 

25+ Geo. 2. c. G. but on à will made previous, namely, WH fy 

path May 2750. Suppoſe” (faid his Lordſhip in that d. 

They do not know the contents; they need net be Bi w. 

together; they need not ſee the teſtator fign (for if be m 

acknowledges his hand it is ſufficient) ; they need not I cre 

Ekno it to be a will; for, if delivered as à deed, it it valid. Bi the 

For theſe and many more reaſons, Judges ſhauld. lean Wl the 

We againſt objections to the formality. At the time the Wil ere 
| ſtatute of Frauds was made, the law rejected no witneſs Wi bac 

to prove a will ; unleſs, at the time of examination, his teſti: Wl uti 

mony tended to ſupport his own title, and enabled hin Wl we. 

to hold or recover an intereſt under it: but if there was ö 

| Burr. 424, releaſe, payment, or tender, he was a ite. Before the BY daf. 
by dlatute, no one could intitle himſelf, by his own exam · Mf ; 
þ nation, to a deviſe ; nor ſince, by virtue of his own ſob W 16: 
(cription, which, at the time of ſubſcribing, he could noi BY vpe 

have proved by his examination. The queſtion does not Wl jut 

gepend on the conſtruction of any words of the ſtatute, Wi ere 

The ſtatute is filent as to the capacity of iht itneſſes: it Wl ne 

geclares uo incapacity 3 requires no. qualiſtestion. The i; 

epithet . credible” has a Clear preciſe meatiig,” It is net the 

a term of art appropriated only to legal notions; but ha- mig 

2 fignification univerſally received: and is nevet-uſed u w 

| Th 


(ynonimous to competent, When applied ta/teſtimony, i 
- . 10 pre- 


. BY 23 TITY 1 . 


eſoppoſe the evidence given. After the ad of EY 
z witneſs is allowed, the confideration of his credibility - 
ariſes; not before. Perſons undoubtedly cyedible cannot 


he 
bs 
nt 
g be witneſſes under particular circumflatces : and perſons ma- 
lar 
ud 


nifeſtly incredible may be, and often are witneſſes. In acts 
of parliament, which direct conviQions upon oaths of 
by witnefſes; the epithet *c credible” is added ; but by no 
en means intended to fignify it competent; chat is implied in 
in dhe term“ witneſs,” But it is intended (from abugdant 
ing WW caution) to declare, that though competent witneſſes 
ely, WI frcar poſitively, their credibility is to be weighed : and if 
tha WW the magiſtrate thinks the evidence not credible, he ought 
not to convict. In this ſenſe, it was unnsceſſary to add 
the epithet here to ſubſcribing witneſſes. And yet, to 
make the eſſential folemnity of the will depend upon the 
credibility of fubſcribing witneſſes, is ſo abſard, that 
their credibility has always been held to make no part of 
the neceſſary form. If they all ſwear the teſtator did not 
execute—if they had, at the time, the worſt CharzEers, and 
had committed the moſt infamous actions, yet their a 
ution anſwers the neceſſary form; becauſe the teſtator 
meant to comply with the law, and might not know them 
to be bad men. In a clauſe, not the moſt accurate, I can 
efily believe that the uſual epithet © credible” ſlipped i in, 
of courſe, without attention to the impropriety ol 
vfing it on this occaſion. But what ſenſe ſoever is put 
upon the word & credible,” the ſtatute teaves the queſtion 
juſt as it was; for it does not declare, who are or are not 
eredible ;"or, (if it be ſuppoſed to mean competent) Nh 
are competent or incompetent. The time of erami- 
Lain could not poſſibly be the criterion upon which 5 
we validity of the will was to depend. The witneſſes " | 
night not live to be examined 7 and their incompetencte 1 
b be examined, might ariſe long after their atteſtation, 
n of bias ariſes, as at the time of Jubſeribing ; RE 
but 8 


. Aus $36.61 35 mage | 3 | 
n It part is deviſed to f 
— _ witneſs, the prefumption-is. anſwered, by. — 
. heir at law ; that, the deviſe is void, or that be ban 
. tenounced it. Where is the tbafon zo fay, thata wines 
who does not know the contents of a will daring the 
_tcſtator's life, and at his death taken no benefit, wis 
biaſſed at the time he ſubſcribed, or cant be blaffed at the 

5 5 ume of examination? During the life of 2 teſtator, 
| deyiſes ate niere poffibilities; n no intereſt, can veſt til 
Leathi. The preſumption of bias from poſſibility i 1 
anfwered by the fact when it becomes an, intereſt... His 
Hearing when he is totally diſintereſted, 3 18 concluſive, 
tat the poſhbility 1 is not to be preſumed the corrupt 
"clauſe of his ſubſcribiog. | It is natural and uſual to give 

| legacies to ſervants, and toketis to friends. Perſons under 
theſe deſeriptions are moſt like to be witneſſes, - -Ouglt 
fuch trifles to overturn, unavoidably, che moſt deliberate 
diſpoſitions of the greateſt eſtates ? which may be attended 

. often with this family diſtreſs, that a man may have given 
* 8 money to one part of his family, and his land to 
Rs  -,_ another: in which caſe, the will would be good as to the 
| money, and void as to the land. If the Legiſlature had 
aid ſo, that would have been a politiye rule: butit is con- 
tended for, by conſtruction only. Neither reaſon nor polic 
requires the objection to be catried farther, than I hare 
laid it down, agreeable to the law hefote the ſtatute, and 
the univerſal, maxim, ** te/t:s in froprid cauſd non eff adh- 
 * bendus,” In many inſtances, the preſumption of lia 
ER : from a legacy, at the.time of ſubſcribing, has been allowed 
10 be taken off by a releaſe. Authorities have been cited, 
10 ſhew this was. ** conſidered as a ſettled point: and | 
verily believe.1t was ſo, from the authority of the oldelt 
and moſt eminent practicers in Heſtminjter. Hul; and 
therefore I give credit to the didtum of Powys in Vine, 
that. it had been ſolemnly agreed by the Judges, that 
where 


2 


av bite ria ts. 


ng den a pellen had: 6 hren given, and did-mleatit, be EN, 
va a good witnels to prove the will. Beere the caſe ob 
ey v. Dow/ing, a will of a very great eſtate was liabies 
> WH to the objeckion andthe heir at Jaw. world have n- 
the ' 

11 

the 


teſted it. But a8 it was certain the witneſſes would be 
paid or releaſed, no opinion that he took, epeouraged him | 
f w think it worth his while. Indeed, the number pf | 
tor, wills where the objection lay, "ab never was taken, de- 
til monſtrate it. 'T'here; is not a ſingle determination which 
rs WY carries the incapacity; further than the rule, 1 bave; lad 
His down, via. that a perſon ſhall not, in a court of juſtice, 
ive, intitle himſelf to a deviſe, by virtue of his own ſubs .. 
ruft « ſcription, which. at the time of ſubſcribing he could 
give Bf © not have proved by his examination.“ I chink a charge 
nder WY to pay debtn, ought not to incapacitate ſubſcribing wit- 
uglu WY ncffes.; although. they wanted and claimed the benefit-of 
erate it. Every honeſt man ſhould make that charge in his WW 
vill; be who omits it, is ſaid to ſin in bis grave, The '  , © 
perſons attendant on 2 dying teſtator, and therefore moſt -. 8 
commonly witneſſes, are generally in ſome: degree credi= 
rs; ſuch as ſervants, parſon, attorney, apdthecary, &c. 


and diſallowing ſuch - perſons, to Me witneſſes, cannot | 
anſwer the . ch willig. „ ee 


a . 
1 — ih 


N 


** e eee fu pa, 261, 2. But a z Black 16. 
vill ſufficient to paſs penſonal property, not atteſted ac- „ + 
cording ta the ſtatute of Frauds, is a ſufficient will to dls 
rQ the ſe of a copyhold : far as to ce a will i is, in N 
general, ſaid to be conſidered only as an appνν,ant; and s. Wilf, 16. 
that chere need not be three witneſſes to it; it js * 
neither within the n e ! of Uſes... 


4 o * 
4 e 


1 to wills are 1 open " temptation, 3 2 

ud liable to be tampered with; they ſnould not, therefore, | 

te permitted to give evidence againſt. their atteſtations, 

la Alexander v. PO a Wai was found for the plain- . Butt. 268g 
6s tif; 3 


1 x 


Nr 
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a * * 6: on a motion to ſet it aſide, it apyenretitter an'at- 
_— tefting witneſs to a will had ſworn againſt her own at: 
e teftation.—Y aTEs, J. In the preſent cafe,” I think the 
| 8 witneſs ought nt to have been admitted to give evidence 
againſt her atteſtation. There are caſes where one witneſs 
| has ſupported a will, by ſwearing that the other two at- 
_, teſted; though the other two have denied it.—Lozy 
" MaNns$FIELD. I have ſeveral cafes, both upon bonds and 
wills, where the atteſtation of witneſſes has been ſupported 
| by the eviderde of others, againſt that of the atteſting * 
witnefſes themſelves, who denied their own atteſtation, 
It is of terrible conſequence, that witneſſes to wills ſhould 
be tampered 1 72205 to er their own woo. ene 
_ | 


= 305 if the ſubſcribing Aenne to win 1 ti to the 
inſanity of the teflator, they may be contradicted by other 

x, Biac, 36 5. evidence. Thus, in Lowe v. Folliffe, on a trial at bar on 
an ĩſſue out of chancery, deviſavit vel non, concerning lands 
in Worceſterſhire ; the three ſabfcribing witneſſes to the 

teftator's will, and the two ſurviving ones to a codicil 

made four years ſubſequent to the will, and ſeveral tenants 

of the teſtator, all ſwore him to be utterly incapable of 
making a will, or tranſacting any other buſineſs at the 

time of making the ſuppoſed will and codicil, or at any 
intermediate time. To encounter this evidence, the 

counſel for the plaintiff examined ſeveral of the nobility 

and- principal gentry of the county of Worceſter; who 

Th, I Tg frequently and familiarly converſed with, Mr. Jolliße the 
teſtator, during that whole period, and ſome on the day 
whereon the will was made; alſo two eminent phyſicians, 

who occaſionally attended him; who all ſtrongly depoſed 

to his entire fanity, and more than ordinaty intelleftual 

| vigour. They alſo read the depoſition of tlie attorney 

ho drew and witneſſed the codicil; who was dead, but 


A 


75 


— 


* rene 1 


u teſtimony perpetalited nnn 8 
cumſtantially to the very ſoutid underſtanding of tlie 
teſtator, and his priidefit and cavtious conduct, in direct- 


examine Mr. Rupert Dovey, an attorney of unblemiſed 


a reputation, who drew the will; whereby he ard:another_ _ 
ere made executors in wh, to ſell part of the eftate fr 


» 
id Wl payment of debts, with -a legacy of 2601. each, for their 
« Wl trouble. Before the will was conteſted, Dovey-bad'fo'far 
ng aftcd in the truſt; hat ha had-contrafted for, and actually 
MN. fold, Mr. Jolies chambers ia the Temple, to A. G 
add WW cape Frederick ; but in order to be a witneſi of Mr; Fol- 
ale / fanity, had voluntarily releaſed his Nene. The 
Counsel for the defendant ſtill objeftcd to his competency ; 
firſt, as being an executor in tri, and ſo liable to actions: 
kcondly,-n3 having acted undet the truſt ; whereby/if the 
vill was ſet afidey he became liable to anfwer' Ai Frederick = 
for the damage ſuſtained by an illegal fale of the chamber. 


ſyrel, it was held in à trial at bar, that a truſtee might 
x 2 witneſs without releafing; and where is the difference | 
en an erecuter in. truſt und another truſtee?) His 
ir ; £able ts ations. exahin we ifhtbined 4 for ſo are all 


dT, J. I remember anather trial at bar, wherein it was 


„ the ed, that a deviſee in tre might bo a witneſi. And no diſ- 

bility ſion was taken between his acting, or not. Mr. Dewey 

who Ws accordingly ſworn ; and, upon the whole, it appeared | 
fe the be very black conſpiracy to ſet afide the will, without: I, 
he day WP) foundation whatever. The jury found a verdi& for 

icians, Wi plaintiff, eftabliſhing the validity of the will and vo- 

epoſed Wi Thor ent enen _—_— 
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1 

* gs: 
« ng the contents of - his codieil. They alſo offered to * 
. | 


— pom 2 5 * 
1 


Lonp Ma verb. In a modern caſe of Hal v. 1 


at 10d yet, they are allowed-to be sig. — m- Au, . | 


a% - 9 
1 


241. 


he atteſtation / in the teſtator s: profente is 8 eſſential 
mu Ggnature, and all. muſt be done while dee in 4 capedi 
col diſpoſe of this property. Here the trunk remain 
wut the man was gone. He could not know, whether t 


46. 242. 


: - 0). teftator:aatſt fn bs .cer: .of the Ee ni 


| ahe will is atteſted the will is not dulysxesutell, aacouiq 
Doug. 870, q perfitrally;preſent 3 as in Cesar V. Frice Ln Many 
ofla fair will, and nat defeat it For a lip in form, wher 


£ _ cafe perhaps, the court-would:lay hold of ai very dlig] 


\ neſſes-atteſted.) | Hoe was dead to all purpoſes or power 


| haveonly-hadioccaſion. to decide, in different: caſes, 


5 Tn: 1% Un YT 
cc 


to the meaning of the flatuts of Fmndg, Uv, thengb be 


un, The coutt, to be ſyre, Mauld lean in ſupport 


ibis is not ia meaſuring caſt, here there xo for pn 


tation, that the teſtator was inſcnſſhie. He was u log, t 


delirium, or ſuſpenſion of the undorſtanding. In ſuch 


ꝑpreſumption. Another thing, it ãs uſual in precedenut 
wills today, that the witneſſes ſubſcribed at abe requeſt 
thei teftator. / rede und - 6 wt 
Aatute, but the practice ſnervs the general underſtanding 
and the nature of the thing implies a eee | 


(\millwhbich he had begun to ſign, was that which the mi 


=onveying his property. . As. to the figning of the teſt 
-itihas: never been, nor eam be:diſpenſed with. The con 


n 050 4.59) 27 e ee, neee 
LY Bui SY e + £1 42166 # fie baue 5. 
ene fatuwicf usb is Spell de have been 1 
an great. conſideration ; but on attentive peruſal, 
not appear to have been accurately penned; It is uui 
fally,underſtood to be the meaning of the ſtature, that 


* | 


* 
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chere iu no e d e her bub, we 2 
clauſe os a are w/atetill | 
the execution.” Tt 18% s univerfally underſtood, that 1 
rf vrltten #ro0e#tin moſt be enechted with the fue 
blemmities 280 an original will; but in the clauſe . 6. 
ehtive to ſuch revocations, che ſudfeription of wi 
m! directed while; on the other hand, the figning by 

deer in cheir preſence is, in ſuch caſe, &xprefely pre- 
fribed:” See the cafe of Grayſon v. Arbinſon, Where LOB 4. Vet. 454. 
Hanpwiekk determitied} that it 16 unt feceſſary, in this z. . yg 
aſe of a will, that the teſtutor ſhould -fign in preſence” of 

L witneſſes ; But thür it is fufßeient E he icknowledge 2 10 5 
hand- writing to them all, thbught at different times. 

Lin £165 v. Snitb, Cane. H. & M. 27. Geo! 3. Lond 
bwiekz, antted by Wins; Ch. * Fraud, 

r of the Rolls, and the Chief Baron, decided; that k 

ll oteſted 6 Mes witneſſes, in the preſence of the 

ator; and acknowledged by Als in WA? preſenee to 

ze been ſigned und Neafed by Him, but hot ſigned in thelr 

ence, was a good revocation of 4 n under 

Hern e eren Fe RY 
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Tus following caſe” / Revett v. PRONE ) i e ar. Rep. 07. 

t the evidence which was addured to prove that tlie 

il, under whiell the defehdant claimed, had been forged. 

mas an ejectment tried at bar: The leſſor of the plaintiff 

incd as heit at law 3 the deſendant, as Ueviſee of the 

rſon laſt ſeifed. The plaintiff Rared his pedigree, which 

admitted: the deſendant proved the will, which was 

prached on various grounds; but chiefly on that of 

dry. There were two parts of the will? to etch df 
— Ggnatures/ and 4 ſeul: with one of 

W „n dell up a paper; purporting to be inſtrut- 

is för the will, in the hand-writing of tue teftatrix, - 

ied and Sealed by her; at the bottom of which wat a 

X 2 me · 


5 —̃ 1th agfaris; ut the-tioag/of exenatag 
the will que he uſing emo can Gn pe 


i bad figned it accordingly. 
hand of ove. Reih, whe eee 
be the contriver of the will, and who. was. &« 

benefited by it. The plainti®'s eden us to.the fo 


| hardly able to ſign her name; of declarations in ber lik 
time, that ſhe never would make any will; and of ſay 
___ contradictions by the atteſting witneſſes; | The p 
1 then called eo clerks. of the Pof-office,. who. ior 


| Jods af mlb che ions ed arena 
' Imitated hand? The queſtion was objefed to, but if co 


wrote the memorandum ; which was alſo. ohjected to, 


Tenn K8NYON, Ch. J. mentioned à caſe where a 


". memorandum were written by the ſame perſon... A 


11 104. Anne 


for her, which ſhe declared to be bor writing; and they 
This metrorandun was in the 


conſiſted of evidence that the teſtatrix wa W 
writing a paper of ſuch length as the inſtructions, u 


4 


they were uſed. to inſpe& franks and detect fo 
They were aſked, whether, ener 


lowed by the court; and the clerks, ſwore that the b 
was imitated, They were then aſked, if they: could ju 
whether the inſtrud ions were written, by the perſon 


being a compariſon of hands; but allowed by the court. 


eypherer had given evidence of the meaning: of le 
without explaining the ground of his art, notre 
- priſoner was, conviged/ and nnen. . 
zit was like the caſe of - Wells. Harbour, Where 
of {kill were allowed to give evidence of opinion. 
clerks then ſwore, that from their knowledge of 
+ familarity. of hands, they were ſure. the inſtrudtiom ¶ Nia 7 


_ Gore, that all the ſignatures to the will, and the fig 
to the power of attorney to ſurrender copyholds to 
_ uſe of the will executed afterwagds,, were imitated and 
eee 
2 | 8 > -- 


| 4 


x ws 1 


r a bestens er the eren 
he ob perſon} io er ih tbilef,; and ine 


rainted, that is; gone over a fecond time with the pen, 
which they admitted, might happen to any perſon from - 


by unfuſpetted perſons, were then ſhewn to theſe wirineſſes; 
one of the fignatures was ſworn to be genuine by one of 
„ and by the other to be imitated. —LoxD KTM ron, 
e up to the jury, left the\queſtion of forgery 
e eee eee without "any ob- 
ee e en N for part e 
h 8 
avs if it be neceſſary to clit pt ee eg 1%" 
Ince, to identify the object of a teftator's bounty, it muy 
f courſe be reſiſted by evidence of à fimilar deſcriprion. 


il in Jemen, wherein the leſſor of the 


n the defendant clainied. But the plaintiff gave evi- 


Jobs Chen father and for; and that therefore the 
iſe was to the father, who died before the teſtatrix; and 
the deviſe lapſed. Upon which, the defendant offered. 
prove, by paro / evidence, that the teſtatrix injonded to 


It TOTAM Contax, the Judge was miſtaken.” The 
| Aion aroſe from pare! evidence, and ought" to have 


4 6 


RT... 


ſuppoſed frequently to ſtop.” That their principal means 5 | IT 
of knowing,” was,” by ſeeirig - whether the letters wette 


fiiture of ink. Other ſignatures of the teftatrix, proved 


i Adee, and the defendant's title aroſe upon u will, 
Kh evi RIO JAN "GER under | 


- that at the time of making the will, there weis 


eto Ja- Or the fon but the Judge would not 
it, and u verdit was found fot the plaintiff. But 


n encountered by the fame : fo granted" 6 new ung. 


bo, where's Eid we Mt us ts We Giffeliion vt 


X 3 priety 


8 in Jones v. Newman, a notion was made for's new r. Blac. (o. 
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See 1. P. 2 of which ſome doubt may be; cotertained), wy 
| 5 24 * received of the teſtator d intention. Fhat was the caſe of 
8 Laie d, Lale, in chancery.—A bill was. preferred. by the 
* Wit, 313. teſtator's next, of kin againſt his widow, Who ws hy 
_  executrix4 to have a diſtributive, ſhare of the perſonaleta 
 "'andiſpoſed, of ;,tho teſtator having given her by his vil 

legacy of 14901. upon condition ſhe. did not ſuffer a bon 

| (which be gave upon his marriage with her to leaye 40 

| to ſuch children as they. ſhould have) to affect the aſly 
. and they never had anꝝ children: he alſo left her an eſin 
in land. The widow,cxecutrix inſiſted ſhe was intitledt 
the reſidue, notwithſtanding the legacy; and the 2 5 

| lands to her; for that the teſtator had freque 

his intention, that ſhe. ſhould have the, 
the. had in proof. For: the plaintiff,.. it was c 0 

that the teſtator's parol declaratigns ought, not to 4 

"mitted. Tho evidence Was, that. the witneſs in tan 

ig „lng with the teſtator, who was. not. very, well in bealt 
and talking of ſerious, things; the teſtator rid, be | 

_ dane, very handſomely for his wife, and very well for! 

ider and. brother; and aid, that, after his debts a 

hkegacies were paid, he hoped there would be ſomethu 

very handſome. for her beſides; that he had given his u 

half of his monay in a ſum certain ; and if ſhe had got 

Juck in. getting 1 in his debts, there would be ſomethi 

more, Which: would be all ber -w — Lonn Cs 

-GELLOR,, If making, 2 wife excentors thauld of itſel 

Allowed, à good reaſon why. ſhe ſhould, bave the n 

due, when ſhe has 3 conſiderable legacy, we ſhall not kn 
Where to ſtopp but where a. wife is executor, and $1 

SED foctjon is. proved to have been between them, .as bent. 
To is very rgaſanable to admit this kind, of panel proof 
Jeſs evidence than this would have turned the ſcale 


Rr. n e * m muſt be diſmiſſed, 
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: Ir the plaintiff daakvehfrundiviths/ nay rownnrd or A 1 SOITY 
ru, by an adminiſtrator; ndcathorproduewithelenms | 
of adminiſtration, the bock of the eccleſiaſtical. court, 4 | 
where the odr of court for granting tiem / was entered, PAL * 
6 evidence g or phy of tat Den i be ſufteien e. 
But the adminiſtrator cannot be permitted i g]. Ad Cro. Eliz. 15 
book, or a copy of it, in evidence, until he previouſly | 
prove that the adminiſtration; under the ſaab of thecourt, 
is loſt. And on title to priyond/property;:uhder the/will x. Athi 1560 
— . its IH 05s" «© 
reſerved, the will: muſt bo proved at" the Common be- wir hd ooh, 
fore the claimant eum reſorti either to a courtiof cquity-or / 1 
law: and If the eccleflaſtical court will not Ys 
eee eee. ablegte, © 

5 18 io Lill n 2514 nt egi 15 
Wauknx the leſſe cluims As HRE ane | 
ſtance; of A. iti is ſuſfitient to prove that A warvinipoſe 7 r 
ſon, and that the leflor is his heir: for id Hull- 3 * 
tended; Priind facie, that A., was ſeiſed ĩn feey- umche Gon- 
trary appear. Lands in foo ple muſt novortiieleſꝭ de- 
ſcend to the heir of the whole blood: of the perſon laſt 40. 5 
wally ſeiſed thereof. This is + maxim of the law af eh | 
England' whielo his/ſubſified for ages, And although it 
ſometimes operates: hardly agaitft' children” of this 5hulf oO 
blood of the perſon laſt actually ſeiſed, yet the law muſt 
be taken as it i and courts muſt determine ac r. 
Hence, in the chſt of 'Neaman v. Newman, the cott de- 3. Nur $16. | 
termined, thav where lands deſcended” to rwa-duugitters of 3; C. a bi. 
the father by the y venter, and} after his death an in- 
fant ſon was bern ſewemd venter, (che mother at that 
time reſiding ini purt of the premiſes, and recetving rent 
for the othet part; both before and after the birth of her | 
fon; the ſom died at the age” of five weeks und three ( Mi 
days ) was & ſufficient aQual feidiry in the ittfant fon, to | 
_ * Nuri y ſo that che lands- ſhould not de- 
* 4 - + © 1, "hen 


* 1 
8 


\ 


* 


run Nane pa 


e c 
gh , moreiremots "A the hale blood. 11D: + 
of 11439" Ja; 374" 61 0,8 51. v4 Hat e e 
Os; ae 9 father and Er mother, bom 
. bee e ee to his mother 
* ee 57% 244 ein * OFT Mulka 10 . 
4019 d 10007; „eis Di i enn 10 10 
15 N therefore claims 2 heit in- ſeg by * 
Lig vl. b. v, Wuſt make himſelf heir to him who; was J, ſeiſed of the 
7 WW e. Auel freehold: and inheritavce.6 chat is, Who was ll 
„ © AGTYALLX:in poſſeſſion of the Lands in for-Gmple; and if be 
chi as heir male, by purchaſe, he mut b both; heir aol 
1 take a8 heir male, muſt convey; 
his deſcent through all. males, ſo that theiſon af a daughs 
ter cannot take. The caſes upon this point are cited, 
8 and: the exceptions ſtated and explained, in the. caſe of 
1. Wilf. 30. Cum v. Hake, Rut if the legal intereſt in land deſcend 
vet kro. 4 fe imple, er par maternd, and the equitable intereſt 
769 in ſee-ſimple, er parts patornd, or vice pergd tha equitable 
Kegler nil merge in dis legal.) and both sone de lus 
through which the legal eſtate deſcends. An heir. is 4 
bv ls. 413: grogt fayourite. with the. law inſomuch that i it is an eſia 
n 793- -bliſhed rule, that, 1 in. a-will, there muſt be ame 
| Comp. ee delay ane e to dec eee b; 1 
„ 241 «att (KR 1 » bye” 1 þ Bob's 
1 b became a queſtion 
whether one claiming title as heir, be; bound to. deduce 
„an pedigree. in prof, af his deſcent. It us an che- 
met 38: heir. at law o Tena, Janes Selhy, who died 
A. D. 1768, poſſeſſed of a confiderable; zeal and perſonal 
ellate z the bulk of which, by will dated;38th:of- —— 
1768. he deyiſed to bis right and la ful heit at law for 
iht better finding af whom be directed advertiſements to 
be pybliſhed; in ſame. of. the public papers, immediate 
after bjs/geccaſe ; 


Lege, 
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— et Wl we ws i 3 
months after his dectaſe Nut if no heir at la was . | 
« ſound,” he appointed. illiani Lowndes to be his laws. _—_— 
bt tie, on condi be bestes bin rad . _ 
pre bim the eſtate ſubfeck to the charge: and'deviſel 
mother eſtate in Middleſex to his executors, in truſt d 

El, for which'eſtatd the ejectment vas brought. On the 


3 5 


—_— 
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as Wc), the leffor bf the plaintiff gaje ſome Night eden s 
we fa reputed relationſhip betireen himſelf and the teſtator, | 
uind of acknowiedgmients That the Thorner were his het ue 

'be ur; but made no deduction of pedigree, nor was uble ts 


ate how the relation aroſe, or who'was the commenran , © 
}tor; or whether any anceſtor of Thorne was brother or 5 
f angie oh The jury found for e 
A motion was afterwards made for a he trial, 
Feed he imperkeion of tie cvidence, as upon the 2 
iple, chat im onder to recover an eſtate by dn, © © 
; neceſſary to ſtate fome pedigree to the jvey ; ul] el — = 
ow the leſſor of the plaintiff claimed to be heir. Elſe. 
, LR WL; EO 
ti hats, or Rays" were ſufficient, it might carry the — 22 
Dtrary to tho rules of deſcenty to the hf blood; 7 5 
r &e. and Þood9PÞ * 
uld introduee mueh confußbn and perjury. On ſhew- | 
g; cauſe, for the plaintiff, a eaſe was . 
« Corporation . Leicgſter and the Atterney»Gmeral, hene out 
ere was no dedoction of pedigree, but the leſſor “. 


ATT 


hn, 
© 
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plaintiff abtajqed a verdit, becauſe it was proved that R 05 —_ 
te deceaſed ufed to call him cf. And another. be. 

Newton and Newton, where no common anceſtor az Decks 1 
$ ſhewn ; but it was proved; that the dectaſed und the 


—— 


E 


er mant were deſcendet from two brothers, which Pan- 

nts wn, Ch. B. held ſufficient. ' The court took time w  - 
lately poſider, but did not agree in opinion concerning the . 
debe, « 7, that's hren claiming-to-þe beir, ſhall flats sn 
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cyidence a pedigree, either proving the deceaſed and th 

claimapt to be deſcended from ſome common! anbeſtot 

1 or at leaſt from two brothers or ſiſters (which' Was allowed 

2 to be an immediate deſcent) ; or whether vague endend 

| pf beirſhip, without ſueh deduction, be proper to bel 

40 1 jury; but were elear, that the evidence given was it 

ſufficient to prove even general kindred to- the teſtator, 

and therefort made the rule abſolute for à nei tri 

The Judges however, who thought the ddud ion of i. 

cem nteeſſary, held (n their private conferences), tha 

the ſame which ouglit to be pleaded ee dr mu 

no be given in evidence in ejectment: in order to m 

out 4 title by deſcentt-» And they relied on Bro: Me 

daunceſt. 13. 2 est! Symb. 65. Gs Ent. 506, 1 

„Dee. Fitzh. Waſte / 51. Dyer 807 bi Plomd. 4 

Pyer 310% Oo, Ent. 200. a. Hob. 292. Crv; Ca. 19 

4. Jen, 4g6. 1. Ler 290. 1-Shows a4. Cent. 1 

Hal. dss. Mod. 2 e % of edt ee 

"1 dd on Lomials Tiny Sf to ono! area 

Aus in eſtabliſhing title upon beige PEO 

4, Blac, 404+ bo neteſſary to lay a branch of the family out of the cak 
abs ſuffleient to het, that that perſon has not been he 

lafrfor many years to put the oppoſite phrty upon f 

that he ſtill. exiſts; of courſe it may be left to the hy 

b preſume him dead, and chat even without iſſue. Mat 

- perfons go to diſtant countries, and are never heard 

| imore: and what may be done on ſuch à trial, is no 

TW jury to that perſon, or His iſſue, ſhould he we 

| ri AUT and ummm 09 by ws, 0 

4d; GA TON90(sE 1 OW „ Wir ove? eee 
dul Wanne khe leſſor claire: tithe 1 as eos nu Hir, 

muſt prove himſelf ſtrictiy to be ſo,-within the colt 

gor every cuſtom whicli departs from u courſs of t 

Co. Cop. 43· do mmõ⁰n law, muſt be conſtrued trifle and if « 

cuſtom be ſilont, the common 1 

6 co 


iy 


jo b oct. 
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courle of deſcent. In the caſe, of Rarchifh, v. Ghapman, 


« cuſtom; one, the common uſage; the other, that it bo 
« time out of N and therefore he ſays, . upon the 
« evidence given to the jury, the court enforced the par- 
« ties, which maintained the guſtom, to ſhew precedents 
0 in the court rolls to prove tha qftge, and that withaut 
« ſach progf, and that it had been put in ue (although 
i had been deemed and reputed to have been che hrue 
« cuſtom), yet the court conld not give credit to the 


that the eldeſt ſiſter ſhall inherit, yet by that cuſtom the 
eldeſt aunt or eldeſt niece, cannot. That this is the; law 


1, Rol. Abri Hag, pl. g. where. jt is ſaid, that if the.cuſtom 


two ſons and dige: and the land deſeonds to; the. youngeſt 
ſon, who, dies without iſſue, the eldgf/an of the eldeſt bre- 
ter ſhall have, the land ; becauſe the cpſtom.does nog. hald 
in the tranſverſe, Jine,,, but. only, ig,;the lineal gdeſcent. 


tom within a manor, that lands ſhall deſcend. to, the eldeſt 
Her, if there be neither a ſon nor a daughter, does not 


cording to the rules of the common law, in default af 
ſuch ſon, daughter, and fiſter, And to prove ſuch to be 


manor,, of great antiquity, though nat properly a court - 


the court rolls, from ſteward to ſteward, was deemed good 


rolls, as to the courſe of ſuceeſſion in the collateral line, 


Fhere the plaintiff claimed under a. cuſtom of a 
nde te i lee to inherit, in defkult. of 


1 


« proof by witneſſes.” Therefore where the, cuſſom. ip, 1. 


in regard to.collaterals, is farther proyed by the. cal.) in 


be that the youtigefh/on {hall inherit, and à man has iſſue 


extend to an eldeſt niece; but the lands muſ deſoend ac- 


de courſe of deſeent within, the manor, a Cufomary of ius 
fol, nor ſigned hy any perſon, but delivered down with 


evidence. , There no proof at all exiſted from the court= 


su EDWARD. Cong. ſays, there are two pillars af 4. Leon. 242. 


Hence it was determined, in dl⁰i os Sargy, that arcul- 1 Fang” 


4 


further than the caſe of a ſiſter. So, in Beebec v. Parker, g. T. Rep. 36. 


® * 4 0 
a> SSL . 
* 


5 wen lat feiſed. — — 
"vas; © It was objetted, that ſuch evidence of the evſtony 


of ſuch mode of deſcent having taken place: It ap. 
peared, that ſome of the ancient court- rolk were loſt; 


- "Thejury found for the plaintiff. On ſhewing cauſe why 


cuſtoms were to be taken ſtrictly, and not extended by im 


latter caſe; where the Jex oc; eduld as well be collectel 
from the public acts and records of the manor, as from 
the private acts of individuals; becauſe all claimed from 


8 ws 11647 a 


on the coùrt- rolls of the manor, ſtating what the eaſt 


ought not to be received, until inſtaners had been prove 


but 20 inſtance in the court-rolls was produced of any 
adtniſſion beyond fiſters ; nor was any inſtance of the 
youngeſt kinſwoman taking proved by living witneſs, 


the verdi& ſhould not be ſet aſide, ĩt was admitted, thut 


plication; but that that rule did not apply ſo much to the 
mode of proof, as to the nature and extent'of the cuſtom 
itſelf, when proved. Thus, a euſtom for the youtgrl 
Fon to inherit, could not be extended to the youngeſt bro- 
ther, & c. But with reſpett to the mode of proof, the 
evurt-rolls of a manor were not only good evidence of 


' the cult, but the 4% evidence; becauſe the higheſt 
credſt was given to the publicity and authenticity of the 


records of the manor. ' Then in either reſpect it was the 
fame, whether the homage preſented what the-cuſtom wa 


generally, or whether particular inſtances were ſtated by 
them. That the diſtinction had always been between i 


hy area Lee and u euſtom which er 
ds to other perſons. In the former; inftanices miſt be 
"adduced, becaufe a man's private deeds and muniments 


could not be evidenee for him againſt ſtrangert, who 


"claimed by a different title; but it was different in te 


— 


* fource ; though findoubtedly the acts of ind- 


—C———— —— ——— 


Sx, 4% tens 
poſed notoriety... . uncontridifing | 


polkble, in caſes-liks the preſent, where the rolls were laſt, 
to prove every particular ſort of deſcent. by inſtances; 
for living witneſſes could ſcarcely ſpeak from their own 


nor, and not by-parel, which is bad evidence. That the 
caſe of a terrier being evidence was well eſtabliſhed, be- 


in principle. That the only authority which ſeemed to 
that would not, on examination, be found inconſiſtent 


with the other authorities. The words of the cuſtom, 
there were general, a8 far as it could be collected, that, 
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« tenement in the lord's hands, until the next heir ſhould 
# pay the lord th panda Forage; we. depen of the mgner 
* were partible amongſt male or female heirs.” But no evi- 
dence was gien, that, in point of f, ſuch a mode of 
deſcent had ever prevailed beyond the caſe. of fiſters-: 


ſent, If ſo, it was fully proved here by the court-roll, 
that the cuſtom did extend to the youngeſt kinſwoman, 


by the direct finding of the homage, It did not expreſaly 


The Cuſtomary was there held admiſſible evidence, being 
$aed to be by * the afſent of all the tenants ;. and becayſe it 


\ 


vn not ſufficient. evidence of itſelſ ĩt would ſeaxcely-be 


knowledge to all of them. [That in 12. Ju. Alx. Ate 18 
Evidence, 21 f. it is ſaid, that the cuſtom of à manor 1 
ſeould be proved out of the books or ſurveys of the ma- 


twcen which and the preſent caſe there was no difference 


bear the other way, was that of Goodwin v. Spray; but 


© upon the death of a tenant, the bailiff ſhould ſeize the 


therefore the court held it did not extend ta the caſe of = 
an eldeſt niece... But it was deciſive of the preſent caſe, 
that the court chere .expreſsly held, that the Cuſtomary of 

the manor was good evidence to proye the mode of de- 


wpear in the other caſe, that the cuſtom did extend to an 
eldeſt niece; and therefore that caſe, ſo far from eontra= - 
Feaing, confirmed the principle contended for bere. 


vald not be the intereſt of any of the tenants to fabricaty 


* 32 9 
. 


Ws That the fate reafohs applied with equi! force 6 


Were bnce eftabliſfitd, that this was admiffible evidence 
for this purpoſe, However Night it 'might be, without 


only to evidence of reputation ; and Was nothing more 


v. Chapman; and recognized and relied upon in the d& 
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che reception of comt-rolls in 'the preſent eaſe!" Thi 
this cuſtom was found by the hõmage upon deliberate ew 
quiry, from articles inſtituted by the lord ; and could not 
be the intereſt of any perſon to fabricate it. If then i 


proof of inſtances 1 in corroboration,” yet being wicontra, 
cited, it ought to prevail. In ſupport” of rhe Tale, | 
was urged, that the finding of the cuſtom by the liomagt 
in 1661, without /td ating inſtances in fupport of it, amounted 


than the opinion of perſons aſſembled, concerning what 
was the cuſtom, reduced to writing. That it had been 
frequently decided, that reputation, without inſtanees, was 
not ſuffcient to prove a cuſtom. The objection there- 
fore was not, that the court: roll could not be received in 
evidence at all; and therefore the caſes cited to prove that 
it ought, didGot apply: but there was another eſſentül 
ingredient wanting to complete the proof, namely, thit 
the cuſtom ſo ſtated by the court roll had been put in wt. 
This was expreſsly laid down by LozD Coke in'Ratelif 


cifion'of Goodwin v. Spray, where the court expreſsly dt. 
eided upon the ſame principle. For it could not be'con- 
tended that there was any ambiguity in the words of the 
cuſtom, © that the tenements of the manor were, not partibl 
« amongſt heirs male or female >” thoſe words plainl 
including all heirs male and female: yet becauſe thers 
were no inſtances of ſuch a deſcent there ſtated beyoii 
the caſe of fiſters, although the Cuſtomary was received l 
evidence, the court held. it was not ſufficient-of f i 
ſupport ſuch a deſcent” to an eldeſt niece. - The reel 
tion of the tourt then muſt be taken *fecundimm Jug 
mater um. As far as the inſtances ſupported the cuſton 
8 thereit 


"Shin upon s 922 
Werein fared, the Agne, wh WS TOO 


. bot fufficient-t6 Larry the deſceflt Fe- Wal fork 
a ateaces. And this Aiminsiod, web Wunde in the RE 
* place; on the known rule of lt, char nor eier will d 


3 froy n cuſtorn # therefore it is nut ſufficient ro-ſhew chat 
. coftom once had-exifience, but che party claiming vin. 
der it muſt ſhew, by evidence of ſuch acts as the tatus 
of the cuſtom may reaſonably be ſuppoſed to afford ht 
it has been continued down to the preſent time. Th 
liſtinction was alſo founded in reaſon; for where im 
111 ances are proved of ſuch deſcents, oontræy do the com 
won law, it affords a ſtrong preſurption 4 in ſupport of 
the cuſtom, that ff it had not been eſtabliſhed; it wotild 
have been reſiſted with effect by thoſe who were irite- 
reſte+: whereas in the caſe of a general finding, where the 
right of no perſon in particular was in -queſtion, no ont 


vn an additional reaſon, why, in this caſe, the Cuſtomary 
ſhould not be confidered as ſufficient evidence of the 
wode of deſcent, except in thoſe inſtances which cou 
otherwiſe be proved; for the preſentment of the homage 
de the mere opinion of thoſe men, founided in part only 
known inftances ; from which it was faff to ifer, 
fat o dene were known to ſupport their offfttion 
vn the other parts of it. Beſides, the cuſtori Was Rated 
accurately ; for with regard to daughters, it 18 ſaid they . 
ſhodld all take as co-heirs by the cuſtom, which inſtance . 
not want the authority of a particular" cum, it 
ing the general law of the land; fiſters Wert totally 
d; and then followed the ſuppoſed euſtom relative 
linſwomen; ſo that the cuſtom was not üniform as to 
pas 44:4 . E nm DU einen. 
ene wal * 
1 55 ae Ch. J. The objecthon diebe ks 
ben made to the evideBee, tends to*ſhake one f the 
funda- 


vn called upon, or even at liberty, to impeach it. Thete 5 
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duscgesazel b u. Lat es dhe enen 
one manor cannot be extended, by analogys.to another; 
but the mode of deſsent, under which n party cling 
muſt be eſtabliſhed by proof; and the..queſtion ben i 
Whether or not there wert any, evidence of the cuſton 
vpon which. the claim was founded. The cuſtom wil 
"I clearly defined in the paper · writing produged- from thy 
e eohrt+rolls ; and without referring, to the ſtrict ruled 
| aw, let us confider the authenticity of this document «y 
principles of plain common ſenſe. Near — | 
un half ago. (19th. Sept. 4661), the -homage. (ten 
holding under the lord of the mayot);.. being »nvened 
together en nomine, as the homage, (not for the purpoſe, 
: extending their claims either againſt the lord or it 
but) in order to aſcertaiu thoſs rights which were the 
own, in common with the reſt. of the tenants ; and be 
poſſeſſed. of all that information which either — Ie 
| their own. perſonal obſervation could furniſh, 
toi deſcribe the ſeveral cuſtoms which regulated the de 
of the different ſpecies-of tenure within the manor. 
enn it be ſuppoſed, that thoſe, perſon, acting under 
ſanction of an oath, could, for no purpoſe. whatever, g 
a falſe repreſentation of theſe cuſtoms? or is it. not u 
probable, that their account was the true one? 
ſenſh and common obſervation induoe us to believe | 
latter. The argument againſt the verdiQ ſeems to adi 
that this document. was à degree of evidence 
produced, to the jury: if it were admiſſible, not 
oppoſed by any other ſpecies of evidence, and the ji 
having given credit to it, puts an end to the queſi 
And that this was admiſſible, cannot be doubted; 
tradition and received opinion are the evidence 'of t 
Au leci. A diſtinction indeed prevails between a preſer 
_ dion, a3 applied to a particular tenement, and a cuſtod 1 
 #*Ding. the whole diſtri, The latter has gane fo 
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a BS: 
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hat the cuſtoth e one wer His ben frei id Eb 233 
A proba ws bn 3 ung 4 
ed by the Beyer law! "NW hate "with FOI Progr "of 
on reſpeAing the euſtom of defcent fri his manor | 
—_— of tirerity-four Tidatihgers] Mio 
the conftifetionill judges of that cburt, on 
eceafon when they wete diſcaſfinls the intereſts bf wit 
tenants of the manor. I cannot diflidgguilh this from = 
inſtance of a ber which is certhi . TOE 
ſe of Goodwin v. Spray is di | the pre» So 
„ Every aelng $04 by the evart Ta WARY Je | 4 
it muſt be underficod fern -firbjeBa  winater bv: 
ut caſe jirſt doeided, chat Tack an inſtrument in the 
tis ae; cen the part of it Which fall 
ds wore not partible, either between unles or females; 
general terms, was to be explained by che Ciftotti, as it 
exiſted in point'vof 'aRt 5 which did not ertend 4" 
If that deciſton go farther, and determiiie thut 
© 2 document is not admiſſible evidence, unleſs in- 
s in far bo previouſly proved to wartatit then- = 
anton of N. J Gent from zt. In this este, du. 
g the defentiant had demurred to the evidbhier; the - 
ie muſt Have” — contlufion from it 
in the jury have: thetefore; on the law of the eb. 
* the rale for « new trial mould de dem. 
, J. T'agree, Mat where a party at , Sac at- 3 
n the Fudge conſtantiy 15 25 
the jury, it dees net Udſetve uny credit, uren 8 
| by face. But it never has been 
ei. 4 terrier, 48 net, per /5; mile ori- 
har, in ſupport of ir. 11 
1 this cafe hat tendered a bill 
ike recpiclt ——————— | 
wg Fd aalen of Loud C e 
* | been 


30 Wilſ. 63. 


the report of that caſe ; and I think Lonp Cons mea 
to comment on the credit. which was dus to the evidency 


; in. Caaduin v. Spray; in which 3t . was. determined, 
_ deſcent. -. And I think that decifion ,xeconcileable vi 


i 48 
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THE LEGAL ABMEDY 


** to ſbew that, this is not exidenes. It muſt by 
remembered, that there are conſiderable, inaccuracies ig 


rather, than on its admiſſibility. This was;:confidered 
that the Cu was evidence to prove. dhe courls of 


this ; for. there the, words of the cuſtom, being gener 
« male or female it. was reſtrained to ſuch females. 0. 

as; (it was, proyed) had. taken under the; cuſtom... 
conſequences of not receiving evidence of this kind vc 
be inconvenient to all tenants of manors; Pal ama 
inſtances of deſcent according to this cuſtom, very 
happen; and if no. inſtance. was to happen in the n 
mory of man, and the court · rolls were to be loſt, az ü 
were in this caſe, the cuſtom itſelf "_ * _— 


ee Ace. e 76 
" Ama in, Maſon v. Alla, a ho plaintiff claimed 
youngeſt, nephew and heir, by cuſtom of the manor, f 
deſendant (at the trial) contended, that the..cuſtom 
that lands deſcended to the youngeſt /on.;, and if no k 
to the youngeſt brether of the tenant laſt ary | 
= extended na farther. It appeared by the cc 
of the manor, that a youngeſt ben, at a court leet 
baron held in 1657, was.admitted tenant, os heir, by 
cuſtom ; which, with proof that the leſſor of the pla 
tiff was youngeſt nephew. of the perſon. laſt, ſciſed, . 
all the evidence, addueed to ſuſtain. the plaintiff's di 
For the defendant, it appeared that u Hb 
court baron held in 16g2,.the jury and homage & 
and which was entered on the rolle-f-abe .maper,/ f 
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aid if nd ſoy" tothe ch Siethitr: 

Alſo, two old witneſſes were'received, who teſtified, that, | 

hey hall heard amd believed, that the cuſtom went nos 

endet. A verdhct was found for the plaintiff, A motion 

ms mide for a new>-trial; ſaggeſting that che verdiQ-was, 

eontrary to evidence; and inſiſting, that the ſingle inſtance. 

of admittance- of the hb in 16 5% was not ſutkcient, 

evidence to ſupport. the cuſtom, u contended for hy the, 

pre But the court thought, that the evidence given, 

en eee vio admiſſible, but 

1 the defendant's evidence, in which cafe the 
dene gra new taial... And the Chief Juſtice; 

kid,” the admittance: of the "nephew in 1657 'was very; 

terial evidence, being done at a; court-leet- | 
1, when, it certainly would. have been contro 

1 e 4h Ry o have been the, 

atom. Ye *r ons „ + 4 N 18 


un ditre 101: * 10%! * 72 9 3 
Anp where the right te tb! is in ive, entries written 
the fleward. of a former owner, from hom title is, ON 
rived, are admiſſible evidences. provided: the * 

Thus, at the trial of Barry v..Bebhington, Wephin- r. . g 
x, who erivd is unde Lord Barrymoie, offered in 
e, ſeveral items. contained in a bock, in the hand-, 
og of one 4 hun deceaſed, who had many years been 
1 to Lord B. The manuſcript; was = common... 
-book, (not particularly appropriated to 4/bley's con- 
7 ith LordB,—-but) containingayariety of othermat- bo 
1, three in number, were memoranda 2 of, 
2 fram different perſona by name, 
t whoſe —— not mentioned, for rreſpalies 
witted on the con in queſtion, paid on account . 1 82 
n dited/in_ 12789, he Nin YH 
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not have had much weight before the j jury. e 
LSI N. had bröbght LA detzon agihſt the abe, | 
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1 x yole wid odtaindd totes 
| iſt (ly were mod not be x new'2rhily div the Tuck 


nor daned upon to 8ereftnitie; what weight this cvidea 


vernyation, that theſe were Mill ums paid by perſons i 
p65t cireumſtanxts tð the lord of me thiafidr;, with when 


queſtion is, Whether tHie Hirrier be not vai evidence) 
It is clear, that where 4 Rætrurd charges Ninaſelf with ti 
receipt of meney, it ich be revelved in! evidehed bauer 
jary, tb Mete tut fben ſunm was received by bim. But it 
in Uhperted, dt the MEWING's febunm Nd have bid 
1 — Him; bit hem an 'thie entries werd wrinm 

u fimſetf, and were Mercfore evidende to chad 
mad Wl escipt vf the WORRY I To; by Meld thi 
been received in evidence, though probably they ig 
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on which they depended, were. at an end; oming to the 
imoſt inſuperable difficulty of - proving that circum- 
ſtance. To redreſs. the inconvenience, it is cnafted by 
19. Car. 2. c. G. . 3. s that if ſuch perſon or pexſona, for 
6. whoſe life or lives ſuch, eſtates have been gr hal be 
i granted, ſhall remain beyond the ſeag, or elſewhara ab- 

i ſent themſelves in this realm, by the ſpace: of ſeven years = 
together, and no ſufficient and evident proof be made 
« of the lives of ſuch/perſon or perſons reſpectively, in 
any action commenced for recovery'of ſuch tenenients, 
by the lefſors or reverfioners; in every ſqck.caſe; aha 
perſon or perſons, upon whole life or lives ſuch aſtate 
s depended, ſhall be accounted as :naturally:dead; und in 
| every action brought for recovery of the tenements 
by the leſſors or reverſioners, their heim or ai the 

Judges, before whom ſuch action ſhall be broughs, hall | 
dire the jury to give their; verdi, as if the perſen ſo X 
remaining beyond the ſeas, ur (otherwiſe 
yere dead. And that in any ſuch action, herrin the f. 3. 
life or death of any ſuch perſon ſhall come in queſtion, 
between the leſſor or reverſioner and tenant in poſſeſ- 

fon, it ſhall be lawful for the leſſor or trvenſioner to 
take exception to any af the jurors returned for the 
trial of that cauſe, .that the greateſt part of the real a 

tate of any ſuch jurors is held hy leaſe, or copy, far 
lives ; who, upon proof thereof, ſhall be ſet afide, as in 
aſe of other legal challenges, Provided, that if any 4. ;. 
perſon hall be evicted out of any lands or tenemepws, 
by virtue of this act, and afterwards, if Jack-pevſon, 
upon whoſe life ſuch eſtate or eſtates depend, ſhall. re» 
turn again from beyond feas, or ſhall, on prooſ in any 
ation to be brought for recovery of the ſame, be und 
appear to bo living, or to have:been living at the time 
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_ #*'executors, adminiſtrators, or aſſigns, ſhall ot may t. 
enter, re- poſſeſs, have, hold, and enjoy the ſald 
- $ or tenements, in his or their former eſlate, far ani 
during the liſe or lives, or ſo long. term as the ſy 
e perſon, upon whoſe life the ſaid eſtate or eſtates depend, 
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 $- lawful intereſt fot and from the time that he or f 
Aden End Abe, ür f a them. reſpetively, f n N. 


A ſon were 6 10 Au 


uli (C0. tanni n nnn enen Neos 


d expectancy, in or to any eſtate, anne 


tor her title, and that be or ſhe hath cauſe to bel 
that ſueh perſon is dead: and that his or men 
| n e ee 
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* or lefite; wh was ouſted of bee thus 


4+.:fhall be living; and alſo mall, upon action to he 
e brought by him or them againſt the leſſort, reyerſionen, 
<-:or tenants in poſſeſſion, or other perſons reſpeRtinch, 
. which, fince the time of the evic̃tion, received the prof 
. of the lands or tenementz, recover, for - damag: 
eiche full profits of the lands, &c. reſpectively, vit 


4 dere ouſted of the ſame, and kept and held gut of 
ume, by the ſaid leſſors, reverſionerz, tenantz, or othe 


& in the caſe; When the perſon, upon whoſe life ſuc 
& eſtate or eſtates did depend, ſhall be dead at the time. 
4 bringing 8 e 


ng 6 — effectual diſeovery of the Ah 
verſoui pretended to be alive, to the prejudice. of the 
vnd claim eſtates after their deaths, ru ws ps 
.eriaQed; „that any perſon who hath or :ſhall haye 
dlaim or demand in or to any remainder reverſion, 


& perſon-within age, married woman, or any other pe 
$<whatſfoever, upon afhdayit made in the court 
#+:cliaricerys by the perſon fo claiming ſuch eſtate, of! 


27 vs Mi ads huts io 40 's cl L 
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_ ANTEC, | 
a celjor, Rel for the time beifig td. 61 
« &c. concealing" or fufpected 46" Etch] ——— 
« xt ſuch time and place” as the court Walk dee on 
« perſon! or other due ſervice of ſuch order, to pro- 
« duee and ſhew to fuch perſon and perſons (not ex- 
& ceeding two), as ſhall in ſuch order be named by the 
« party proſeeuting ſuch order, ſuck minor, &. f and 


# duce or ſhew "ſuch infant, &. on whoſe" liſe any 
« then the court” of chancery is heteby authorized und 


4 minor, & . in court, or otherwiſe before com- 
u miffoners to be appointed By the court, at uch 
time and place as the court ffiall direct? wb of 
a which commiiffioniers ſhall be flotninated by the party 

proſecuting fuck order; at Kis, her, er their cthe r and 
© in caſe ſuch guardian, &c. hill refuſe or neglett to 


« commiſſioners, and filed in the petby-bag offee) ni 
« cither or any of the ſaid cafes; the titior; cz Bll bv 


« claiming any right, title, or intereſt; in remaindery're- 
« verfion, or otherwiſe, after the death of ſuck infant c. 
s to enter upon ſuch lands, Ne. as if ſuch infant/ Me. 
© were actually dead. And if it ſhall appeer to the 
« court, by affidavit, that ſuch minor, Gel for whoſe 


place beyond the ſeas, in the aſſidavit to be men- 
* tioned, it ſhall and may be lawful for the party pro- 
6 ſecuting ſuch order, at his, her, or their enſtag to 
+ ſend over one or both the perſons appointed by 
8 minor, Ke. for whoſe liſi 
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« if ſuch guardian, &c. hall refuſe or neglect to pro- 


« required to order ſueh guardian; & to produce fuck 7 


« produce ſuch infant, &. in court, or before fach' 
« commiſſioners,” '(wheredf return ſhalt be made by , 


« taken to he dead; and it ſhall be lawful for any perfor 
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„lite ſuch eſtute is holden, is or lately was ate ene 
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_ 44.anyfoch.oftats js holden; and incaſe ſuck guardian, be 


4 produced to ſuch. perſon or perions, a perſonal view d 


„. upon; ſuch miner, &. far whoſe life-any ſuch eſtan 


. lawful, for any perſon claiming any right. title, or. in- 
_ © tereſt, in remainder, ſeverſion, or otherwiſe, after i 


« eſtate is holden, to entet upon ſuch lands, &c. ay if 


* brought, that ſuch infant, &c. for whoſe life any ſuch 
s eſtate is helden, were alive at the time of ſuch. ordee 


infant. c. having any eſtate pr intexeſt determinable 


. qbe dad cer, received the profits of Ieh lands, & 
cot their oxecutors, or adminiſtrators, and therein te 


_ the poſſcfiion gf ſuch lands, &c- Provided, that if 
— eines Inlding or: having any eſlate or 
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% Soncesling or ſyſpefted to raneral ſuch perſons as afors 
« ſajd, ſhall gefufe gr. neglect to praduce or procure to by 


i holden, chat then and in ſuch gade ſuch perſon ot per 
* ſons are hereby required 20. make a true. return of ſych 


4, tpra. ſhall. be filed in the petty bag office; aud then, 
Lis bolden, ſhall. be taken to be gleady., and. it ſhall be 


kack of ſuch infant, &c. far whoſe liſę any ſoch 


* uch infant; Sc. ſar x hoſe lite any ſuch eſtate is holden, 
L vepe actually dead. Provided always, that if it ſhall 
be afterwards appegr, upon proof in any aglion 10 be 


* mnde, that then it ſhall be lawful for ſuch infant. &c. 
++. having eny eſtgte or intereſt d e upon ſuch 
76 fe, ig re- mer upon the lande, Sec, and for ſuch 
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5282 ſuch life, thejs executors,” admjniſtratory, or al- 
* fent, te maintzin an ation agaiufk thoſe, who, fince 


gr full damages for the profits of the ſame received, 
797— pe &c, having any elan 
„ ingreſt getermigaþle upon ſaph lifes, vere ouſted of 
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« the court, make appear, that he, ſhe, or thay; have 
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% depend, to appear iy "court; ob eien here, actording = 
Apples: a eee — 
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lives ſuch eſtate or intereſt: depends ic, are” or exe 


i receive the rents and proſits therwof, during the i 


. FF FTI 


2 
— 


guardian or truſtee for any infant, abit ev H 
ſeiſed in right of his wife only, and every ather perſon 


lying any eſtate detertninable upon any Ius or tides, 


or intoreſts, without the expres couſerit of him, her, 6s 


polleſhon of any manors, mefſoages, lands, tenangens| 
ir hereditamenſs, ſhall be, and age hereby adjudged'1d 
ene and that cvery perſon and perſons,” his; 
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« other perſon or -yerſana, Ill, te We fanisfaftiony e 


u uſed the utmoſt endeavours to procure ſuch infant, | 
« &c. on whoſe liſe or lives ſueb eſtie or intereſt Wm 


* 
en en that c ſuch — on n 


„ living at the time of ſuch tum made and filed 
doreſaid, then it ſhall: he lawfdl for ſuch perfor op 
perſons to continue in peſſeſhon of ſuch eſtatey wall 


fancy of ſuch / infant ; and the life: br linen n 
perſon or perſons, on whoſe tlife or lives fuck c 
or intereſt doth. or ſhall depend a fully a i thivnts — 
had not been mode. And that every perſian” who; as 4 5 


vho after the determinatien of ſueh particular e. 


them, who are of ſhall be next and im ee 
ypon 2nd. after the determination oi ſuch particyliy 
eſtates or j ſhall bold over and continusin. 


red, ber, and their execytors, and adminifirators;' be os 
1 all be entitled to any ſuch manors, e. upon of 
10er the determination of ſuch particular oftates dr iny 
tif lereſts, may recover in damages againſt every ſack per. 
or bn or perſons fo holding over, and againſt hie, her, of 
* e value of +he 
mn | : u pro- 


Gil. Law of Wines the wr cus as Mes 8 wn 
det only prove the judgment, and, by the judgment trol 
what an elegit iſſue and was returned, but he muſt ah 
prove the -writ of elegit/by a true copy thereof; and the 

joquiſition thereon; fbr. it is the elegit and the inquiſition ec 

upon it, which carve out tho term, and give the right i l 

entty; the judgment roll being no more than a net M 
memorandum that the egit iſſued and was returwel I ne 

For which reaſon; à copy of it is not evidence; it bei * 

but a copy of chat, which is only a copy of memorunduiii © 

LS, . of the thing itſelf. Should it appear by the inquiſttoni © 
1:8, - that dunn f than a moĩety has beon extended, the plaintili#" 
cannot: recover the poſſefion; for by this, the mai crit 

„having exceeded his A W _—_— Ma 
vordudle, bat vi. fene Ve mad 0 4 

ein, % 1747 77 HO in e b 
„bor che ſheriFiv'not beende eher eee jad 

lar tenement; only a moiety; — 7 

1 a. ls Tapter v. the Earl of Abingdon; the leſſor of the pl 
having' recovered judgment againſt the e 
unt en elczit, opon which an inquifition was 

- nnd returned by the ſheriff; and an ejectmeſf,,ñ 
brought to obtain poſleſſion under it.” The inquiſtiſ i oi. 
', © produced at the trial, mentioned by Wee i 
ferent- fatme and tenements of which the” defondandfſ'* 
eftate conſiſted ;—their: value, the number of acres e 
each, the tenants names, yearly value beſides repr 
and the clear yearly; amount of the whol; then ref 
ing the names of a certain number of them, their no 
der of acres, more or leſs, and yearly amount, i 
that thoſe particular farms and tenements weren t 
a 
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and extent aſoreſaid &. Upon the production of 
1 inquiſition, on, the part of the defendant, jt n oh- 


mat the inquiſition Was void on the face of it 3 for 


z moiety. of the Whois, This objeRign being ſlated. 
a caſe was reſęryed ſetting forth the inquiſition, in or- 
der to take the opigion of the court; ſubject to Mah 
opinion a yerdict was found fax the plaintiff. Lo 
MANSFIELD... The-zeaſon of che thing is Sirgngly with 

the practice and in fayour of the plaintiff . Burπ)]Xns. J. 
There zre many gaſet which ſhow! that the iĩnquiſtjon 


and return are good, although ſepargte lands hays. been 
extended, provided it does not appear that they amount 


xgument goes not only to every farm, bat co, every C 


coſe znd field. In ſhort, the wit gonld not he exeauted | 
xcording to that idea, but by delivering an uadivided 


moiety : yet moſt clearly that is not the meaning of the 
ſatute, for it is agreed the. moiety extended muſt h tet 


noiety in value; which is aſcertained, by the int. 


lundas, ot nemi per mie et per tout. Dalit, 135 eite 
p. All. but I can find no ſuch paſſage in the bogk.of 
19% ; ; * 
r temen n e eren 

e Is F 3 + * , 4 


2 


3 . 
s 2 
» 


jad, that the clit had, not been duly exeguted, and = 
that a moiety of each farm. ought.to have been extended - 


and delivered to the leſſor of the plaintiff, and not a g- 
nin number af diſtinct farms, amoupting in aus to 


n value id weng than a moicty; of the whole, „The 2. 


execution per fur d un elegit ſerra fait dal moiety por mHõ 


and equal mojety. of all the. ſaid lands and — a 4 
the deſendant in the county. -, Nhich moicty af he 
„gad lands ant premiſes, I, the ſaid ſberiff, on the 
« day of taking this, inquifition, have cauſed to be 85 
* . to the leſſor of the plaiatiff, by the prier 


: 


* * 
put by metes and bound. I take the meaning o hee 
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1, Rel. Abr. GopyHoLD lands are not extendible” under the ay 
i hc bo nor an advowſon in groſa, nor glebe bo 
EE m6 longing to a parfonags or vicaragt. But by 29. Cur, 1 
Gilb. Exec. c. 3 f. 10. it is enacted, 55 that it hall and may de lauft 
„ for every officer to whom any writ ſhall be dire! 
it the fuit of any perfon, of, for, and upon any ju 
wen, ſtatute; * or recognizatice, to "make and det 
© execution unto the party in that behalf fuing, of 
fuck lands, &c. as any other perſom be in any nanny 
ef iſe ſeiſed or poſſeſſed in truff for bim againſt whon 
©ecytion is fo fucd ;" Hike as the officer might or ongh 
4 to have done, if the ſaid party againſt whom/exccution 
4 mall be fo fued, bad been ſeiſed of ſich lands, Rt. d 
, ſuch eſtzte as they be ſeiſed of in truſt for him at ii 
time of the faid execution! ſued; which lands, &c. 
u force and virtue of ſuch execution, ſhall accordingly be 
&: held and enjayed freed'and diſcharged from all inet 
a e fide don or pers ws Mn be W E 
er palleſſed in truſt for the perſay' Int whom fog 
wqhrAing a - * p: 
1 AGOGLS DP 
* ws bees the her d- ae! potion of 
1 moiety of the dands, he now only delivers the Kral; K 
| 1 WI 
wee, 
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A. . 1 Ale Gcies e bowlen of a ſtatute · m 1 
chan, he w prove a gopy of the ſtatute, of the capias 

Withi, entent; of tiherate, returned; for though, by th 

— aw an intereſt is veſted in the conuſet 
er Wt re ey 
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for was admitted, inſtituted; and induſted: 3 
ud ſubſcribed the thirty-nint articles: and declared he 
afent to all things contained in the book of Come 
pnyer: but not to proye a titie in the patron.; for inſti». 
;00 20d indiiiicn; upon thi preſentation of a ſtranger; 
ſuficient to bar him who had right in an ejeQmenty 


antion, neventheleſs, was required to be proveds and 

a — nn 0 por, 
n veel in the late of inf n i, 
luction or poſſeſſion had not. followed. Br 7 
A ˙· .] ¹ꝗÜ th | 18 ä 
# | not be proved by him who preſented, even. if he 
© 6 only grantee of the avoidance. © Probably, in ſuch. 
a bee n yandral option would be aitaitet. 
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ben 68 evideice formerly required to hann eh 
b, fs ut pioſent fortewhet relaxed ; informuch thar if 
| fuſs: temporal title He eſtabliſhes, the religions or political 

7 _ * b U 
c , or Ad, Which was an action for motey had Blac- 
„= e was foand'or the me fd 
Wt (umong 'othicr objeQions) to de opinion ' of. the 
give evidence that he had perfortned the ſeveral requi- 
* contairied in the Niirutes 1 3. El. c. 12: f. 3. ant 1g. 
A aue. ec. We ave all of opinion, 
. pork mon bs 'ho'evidehce was given by u 
N ———————— 
wing vctullly done o. The prefumption always d, 
every min EoHfortas do the e; and that pf 
all and 611 ſortething upper to unte it. Nor 
de defendarit bereby put upon proving a direct negative. 
* qualified with citcumſtanoce. dS. 
the 
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2 to dig e e ge, 


ner 


— 06 be-performed-publichy; my 


- preſumption, and put the plaintiff on proof vf his ſhaving 
performed the fequiſites. We found this opinion tw} 


neceſſary by law .to,make him probendary : he. bed th 
it -ought..to be prefumed be. bad performer; Sem, 
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Hen ted time; fegiſters ate kept of the othert. Ad U 
evidenice had been given, that a perſon had 
attended the church, but lioard nothing of the matter: d 
if ſearch had bee made in the biſhop's regiſten, and 
nothing been found there, this would ha we deſtroyed the 


only upon reaſon, hut uport authorities aneient ud 
modern. For though chere ate two caſes which lean 4 
little the other way, as du and Philipr, amd Dr. Hetſuty 
+ ce, hi does not come up to the point; yet in 1 

v. Butler, it was held, that no ſuch proof wis ntetſ 
Hep in the , inſtance; The ſame was held m 1; 
aliues, by BaakIz v, Juſtiee, Auguſt 1636 And. 
Dr. Sherrard's caſe (afterwards Lord Harborough), before 
Wataror,: Juſtice, at Saram aflizes, where 33 prebendwi fi ver 
drought ejectment for. a houſe. belonging to his p 
and was required to ſhew he had performed the rc 


ſomething appears to the contrary. Upon theſe reaſor | 
and theſe authorities, we nal of ens; ! "pc 
r the 1254 e ted a 
{it 14457 one g be 
. ae die hoſe which are frequently, 2 ſer 
this: sion, are fill ſaid to be halden 4 the will . 
the: lotd, yet it is fuch a will as is refrained, by ü - 
cuſtom, of the manor; cuſtoms which art proſerved wil" * 
rede | 
which they are entered, or kept on foot hy the © f 
immemorial uſage. of the ſeveral manors 0 . A 
lads lic. And as ſuch: tepants bambina OW A 
_ theireſtutes but the cuſtoms, ond admiions-.in parſundi* 
, entered: 09. the xolle, at. copies of. A 
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titties witneſſod by the fieward, they are called teriants'By F. K. B. 1. 
9 of court-rall, und the tenure elf u pe AW 
the land muſt not only be parcel of and ſituate within 'the 

manor, under which it is held; but muſt have been im- 

memorially demiſed, or demiſeable by copy of court roll; 2. Wils. 129, 
for immemorial cuſtom is the liſe of the tewure.. They 
ue transferable; only, (as are likewiſe cuſtomary frtebulds,} 3. Burr. 2767. 
in the court baron of the lord, by ſurrender ; which mode 

of conveyance is ſo eſſential to the nature of a ο˖²ff“]t 
eſtate, that it cannot poſſibly be transferred by any other 
iſurance. Even the deviſe of a copyhold will not, in 

general, operate, unleſs the deviſor has previouſly ſurren- 

dered it to the uſe of his will; by which ſurrender tie 

lgal intereſt of tlie eſtate paſſes, and the uſe is to be 2. Black. 1714 
lirected by the will. The admittance is merely form! 

The lord cannot alter or affect the ſurrender: he iu 3. Burr, 15. 
nere inſtrumenty compel/able to admit according to the Ncr. 1961. 
ſurrender, which is a depoſit in his hands; the land i 

bound by it, and the «admittance has relation to it. In T. Refibdn: 
ſhort, it is the ſhadow. to the ſubſtance, and makes but one 
0 8 Tha title, it is true, is not formally compleat 
il admittance. To the lord, that is certainly material, in g. Burr, 8 „ 
het of his he: ber be who is admitted, is in by him 757+ . | 
bo made the ſurrender. It is equally clear chat an heir 3. T. Rep. 1. 


tlaw may, befors admittance; maintain an eqe ment te 5%, * ty 


n., 
eaſor 
rer! 


:e6ir off rt his title. As, under circumſtances, a ſurrender may Ave, 4276, 5 
will « oma; in ſome caſes, ir will, in equity, be ſup- | 
ed; namely, in favour of creditors, wives, and n 


* a | arb favour of thoſe three deſcriptions of perſons; 
| 1 — — Oe 
Kc ſince the freehold is never out of the lord, yet 


ved 

ron 

| Is Hee follow there can be no ſpecial occupant z- as 2.Blackztrgo.- 
ben ie 


n de lord has enpreſily granted the eſtate to one and 
um 7, during the life of 4. B. Indeed the tem he- 
of fi F 


entric N. 32 '1 359 cal 03 mid na 7, 05 WOT In BYY 


* 
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1 — therefor great welght it wtiat-id fail by Fake 

 Vaug. 201 eee eee 
| ER Eager err | 

*4# 7984 Burn 106 . $4 ' 

7 ie + doubted: whathet 27. K 3 

— extends to * capybold estas: - There is zu en 

; reaſon to ſayth at it does: for ih being ſo cotftruc 

ir cannot F ee eahees the hf 

Cowp. 510, of the A is 40, 3 


"Have id bes 2 of this 5 05 A prope, 
is obvious that a material part of the titie muſt reft da 
proof of the ſ ua, ndmitiances; ci which is in gen 
1a} done by the ſteward producing on oath the tolls of 
the manor; of by the medium of verified examinel 
copies; which is ſeldom, if ever adopted ; the former mob 
being moſt generally purſued. Previous however'to the 

Wal, and after iſſue joined, in caſe à tenant has bent 
e 7e Wfuſed by the lord to i the rolis of he manot, the en 
Ane court, on motion for that purpoſe, villordet the inſpeAivn 
as prayed. For the court -rolh and books of a mn 
TN are of a public nature; the tenants have un imerett l 
— bf ur gy eee 
TE deretl merely as a truſtve. This right is nevertbeldh 
4 us; welded, and wih Zreat propriety, o wnantm of tht 
| en e e: for the lord or tenants of another manor, not ha 
5 | ing any intereſt in, cannot of courſe claim any inſpettic 
run. | [of them. And in the cafe of gmith v. Davirt, a freebuld 

— rule to inſpe& the rolls of the manor, in 

caſe between himſelf and the lord, touching 2 « 

5 The court ſaid, * ſuch « rule has never been bend vf 

_ acBlacknoP-adding, © the plaintiff is not obliged to al fendat 
| e make out his title.” Yet in Abtes w. Chat 
©-queſtion concerning a right of common aimed by 

| Uoſrndant, av u fyuebolder, a rule was matle-abſolute,- 
ä W Fey 


2 err. 


s of the plaintiff, who was lord-of the manor. And if see Barnes 
appear on ĩnſpection to have been altered, the courts, Ver. =o; 
it order them WE e e ag ee . 8% 
in Ir the leflor claĩm às lord of a manor, having "_ by Epil. Winton 

ml WSrfciture, he muſt of courſe: prove that he is lord; that) e 3 Ms 

oh WW: d-fendant is a copyholder, and bas incurred a for- Surry 1702. 

ere: but preſentment of the forfeiture need not 

proyed, nor en, or ene of the bond for the | 
ture. Wer | nn 
Au to NO bete pf che Skins Ld. fayws + 

it prove an actual admittance; for it will-not be ſuf- 156. 
zent to ſhew a Yeſcent to the "defendant, and that be | 

0 quit rent; becauſe nothing veſts in him (as to any. . 

ion between him and the lord) before admittance, 

actual entry: and therefore if, after admittance, he | 

to ſurrender without bes th an Sal Wea. =. - 4 
nm. | ee a 


| Go 
1 ; 4 


In all caſes” ebase e that betweett 
| 2nd tenant, the ſeverity of the la (which rather 
ines againſt, than -encourages them) warrants the 
w in requiring the greateſt uccuracy in the pro- 
ling. The lord cannot, therefore, ſeize a copyhold 
it us forfeited, pro de/efu tennis, without a cuſtom; 
if be be irregular in making an a3/o/ate ſeizure,” hs 
tot afterwards ſuſtain it, oven as 1 ſeizure quouſque; _ 
with ſome other points relative to this ſubject, 
1 in the caſe of Tarrant” v. FHellier, Lon 3, T. Rep 162. 
on. There is one citcumſtance in this caſe of 
u importance, which almoſt decides the queſtion; 
ly, that Sir 8, Hellier died ſeiſed of the eſtate | | 
(the r2th "of Other 1784, leaving one of his co+ EDN = 
1 heireſſes - 
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beireſſes 2 fem covert. Now, if this caſe were ugzinl 
the co- heirs, it muſt be admitted to be a caſe of f 
greateſt ſeverity ; though that would not warrant u 
court in violating the rules of law. However, it give 
us ſome. ſatisfaction to be able to decide in favour of f 
"heirs, agreeably with the rules of law. Some general ru 
muſt be admitted. It is clear that a.copyhold eſtate.cann 
paſs by will, unleſs there be a furrender to the uſes 
that will: it is equally clear that an heir at law n 
before admittance to a copybold eſtate, maintain an ejet 
ment to aſſert his title. The caſe therefore, here, j 
prima facie in favour of the heirs at law, unleſs the deſe 
dants can ſhew ſome title under which they may ho 
adverſely againſt them; and being aware af the imbecillt 

of their own title under the will, they reſort, to the ſy 
poſed. title of the lord of the manor. Whether he | 

a right to confer that title on the defendants, depends( 
the points which have been made The firſt point ma 

: is on the ſuppoſed forfeiture, by reaſon, of the bei 
of Sir S. Hellier neglecting to be admitted tenants, a 

to ſatisfy the fruits of tenure, Several caſes were 1 
tioned in argument, which ſhew that a general i 
feiture of a copyhold eſtate, for not coming in, 

be. admitted, does not accrue, unleſs there be a cult 

to warrant it. In ſuch caſes, the lord has only 
right to enter into poſſeſſion, to ſatisfy. himſelf for 
injury he ſuſtains for want of a tenant; and. e 
only retain poſſeſſion, quouſque. Sufficient appears in 

caſe to ſhew, that the ſeizure was irregular. A lein 
general and undefined, muſt neceſſarily be a ſeizure of 
whole property; were it not, what other line could 
drawn So an entry upon an eſtate generally, is an en 

for the whole; if it be for leſs, it ſhould be ſo dene 

the time. The Ns however, does not refl 0, 


> 


„r £jSCTMENT:. 
oblereaion; for we collect from ſubſequent acts of the 
Jord, which are unambiguous; what his idea was when he 
did ſeize. . He made an abſolute grant of the whole of his 
property to the, defendant; his heirs and. afligns for ever; 
taking a fine of gal. on admiſſion. Then I am 
bound to ſay that the lord entered; as fot an abſolute for- 
feiture, AS; this is a proceeding, where the moſt Hit Yn 
tegularity is neceſſary in all its parts, we are warranted in | = 
fying that here was no ſeizure binding on the parties. = 
Another point was made, which; if ſuſtainable, would alſo | 
vive a right to the jord the fuppoſed forfeiture which | 
zccrued by reaſon, of a fine levied in the thirty-firſt year 
of the 1 reign, the deed to declare the uſes of which, 
xccording to the caſe, comprehended the copyhoid as well 
u freehold ellates. Hoy that fact was, we are not ſuſhi- 
tiently appriſed; but I think that, if the deed to declare 
the uſes bad not concluded the queſtion, we. ought to 
ſer that only the freehold property was included in 
the fine. This claim of the lord of the manor, and 
conſequently of the. defendants who claim under him, 
depends on a clauſe in the eleventh ſeQtion of the 
Supplement to Cole's Copyholder, and on two eaſes. Lon: 10 16. 
The Supplement to The Copybolder is not Lord. Coke 
york. From whoſe hands it came I do not know; 
a0 I do not mean to diſpute that part gene- 
but think I can diſtinguiſh the ſection cited, 

w © preſent caſe, The words are, if a copyholder 
* levy a fine, &c. in ſuch caſe no vcceptance of the rent, 
® or at done by the lord, ſhall be available. to make the 
b eſlate again good.” This is faid to be one of the caſes 
which cannot be made good by this act of the lord. I 
unit that the act of the lord there referred to, and acts 
of that ſort, will not make the eſtate good again; becauſe 
Kceptanee: of rent ĩs of an ambiguous nature. Poſſeſſio 
C the tenant may remain, though, his former eſtate was. 
_ WH £2 tone; 


1. Lev. 26. 


 Ghized® the late Sir S. ' Hellier as Bis tenatit. It 'y Was f 


"a tenaricy from year to year. Therefore, àn d of thy 


A In Miffux v. Baker, it Was held that the lord, By admittin 


: in his tenaney. Now in this caſe the lord Tuffered n 


THE bn RE ME BUY 
ben and there the retit may de ücteß tel from him, unde 


kind ſhall not be binding on the lord, às a Waiver of the 
fotfeitute. But that ſome Acts done by him ſhall or 
as a Wilder cannot be Uflphted; Wey ds ft oferit vi?” 
new PFrant, but admit che tena r to be im of 'his/ola UI 


2 copyholder after forfelture, di ;Jpenſer wich the fore . 
The word . Wipmſe;” is'triaterial, and Mews ihit be tall *- 
not grant a new title. The cafe of admiffiön is only ” 
inſtance: büt things (of the lame nätüre "will have't ij 
fame effekt; Will ſhelw* thar the 10rd diſpenſes with ü 1 
fotfeitire, rid meant tat the tenant mould im contin, 


wur zerrt us Wyſe without talting'advattage ef we f A 
"feiture, arid by ſeveral fblémin ats in his court, recap 


'preſerited'that lie died ſeiſed; tlien the lord required | Ml 
heir to come in, and be Aambtred tenant.” Theſe are 

folemn acts of recognition, as àdmittance of the cox 
holder, in the caſe in'Levins ; and do not 'think I 
Rratnitig that caſe, im ſaying, that any aft equally ſole 
on the plrt of che Tord, \is' ſufficient to Preclude hi 
from taking advantage "of the forfeiture. "Then d 


9. Geo. 1, c. 7 (a) prötects infants and fenen 0 
-whio are Höt in 4 ſitultion to protect themlelyes, dec declaru 
that their eftites hill not be forfeited' ſor” not coming 
"to" be adchiirtdd, and preſcribing” the mode to be taken 
dre ford. Bür it is fald, that at any rate the lord u 
eite to take the'five other ſhares (3): : be ir lo; 0 


— 


31 1 Ari a edles, dr Hh l. . 


1. recover their fines,” and to mp infant aud Jer covert nn” 
forfeitures of their copyhold eſta tos in particular eaſes.” 2 


0 oat; moms (44 304.009) 4 bc 


2 


BY BJEGTMENT: 


then. he ſhoplf. have, proceeded, regularly, to, obtain poſ- 
ſeſſion of that eſtate, to which he, Was. entitled ; 5 inſtead. of 
which he bas proceeded, as, for a forfeiture of the whale. - 
And here, if there be any irregulgfity, it, is ſufficient. to 
wenum the whole. proceedings. Anothet ground has 
juſt occurred to me, as an anſwer. to the ſuppoſed ſorſeit- 

ure. by lexying the fine, ugop which I only hazard an 


which operates as a, bar to aher rights, of entry, after twenty 
years, ſhould not bar the lord in this caſe. It ſeems to 
ne that he ſhould have availed himſelf of his right of 
entry within twenty, years, Clearly, on the other grounds 
the plaintiff is entitled to recqygr. —ASHHPRST, J. The 
courts haye always leaned. againſt foxfeituxes, which are 
odious in the law. In this caſe, the general right of the 
heirs ſtands confeſſed, and the only queſtion, is; on the 
grounds made by the defendants, to prevent, that, right 
from attaching. It appears that the lord entered as for a 
forfeiture, therefore he elected to take under that title at 
the tie, and cannot now. reſort, to another, becauſe. he 
pnds that that will not bear him out, He claimed. under 
title ariſing from the default of the heirs. coming in, and 
under that idea, made a, general ſeizure; hg did not affe& 
the time to ſeize quouſque. Now it is admitted that hg 
| no right to ſeize. as for a, forfeiture on, that ground. 
ithout a, ſpecial cuſtom; which does, not exiſt in thig 
ve. If it had reſted on the ſeizure. alone, I think it 
gh have been explained by other acts of the lord: but 
us ſubſequent acts clearly prove that he meant to ſeize 
bjolutely; for he afterwards made a grant of the eſtate to, 
te defendants and their heirs, This is ſtated on the 
ll; of his court, and negatives the idea that he meant to 
ne quouſque,, With reſpect to the forfeiture by the: fine 
lich was levied in the. late reign, it ſhould Irs been, 
5 '- {209-087 pre- 


opinion, I do. not ſee why, the. ſtatute of Limitations, 21. Jac. . c. 16. 


. 
$%d a 


I. f 


e at Kia court as 4 forſeiture; for the ford mn 


ſufficient appears on the rolls of the eonrt to ſhey 


. any act equally ſolemn, will operate in the fate manner, 


firſt is, Whether the fine did in fact extend to the copy- 


| forfeiture, that nothing removes the eſtate out of th 


lord never did ſeize for that forfeiture; therefore the fin 


. rr. and the dium of TaBV, Ch. I. in "Beftctur F 
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not bound to take adyamage of the forfeiture: and! 


that the lord had whived it. The admittance of 3 A copy 
holder afterwards would clearly have been 4 waiver, and 


BULLER, J.—As to the fine, two queſtions; Ariſe. The 


hold eſtate? Secondly, if it did, what effect jt had} 
With A to the firſt, 2 am not ſatisfied that it did 
been 30500 of having it afcertalned on another trial 
for it does not follow that, beczuſe the geed to declary 
the uſes comprehend a greater number of acres tha 
the freehold eſtate, the copyhold was included! in 0 
fine. But ſecondly, ſuppoſing it was, the fine, as t 
the lord, was void, It is laid down, i in the caſe of 


tenant, but the lord's ſeizure. Gb. Ten. 247. 0 Here | 


was void as againft the lord, becauſe the capyholder « con 
tinued in poſſeſſion afterwards.” Saffhn' s caſe, 5, Co. 12 
Fermar's en 3. Co. 77. and Margaret Podger s © 
9. Co. 104. The paſſage in the Supp. to Coke 's Co 


Feekes, muſt be underſtood as applicable only 1 to thok 
caſes where the fine deſtroys the eſtate. Another instand 
there put, is, of a feoffment with livery ; but that is whe 
there is à tranſmutation of poſſeſſion. Aid if there | 
tranſmutation of poſſeſſion, either by fine or froffment, | 
diveſts the 1ord's right, becauſe. it gains a fee · ſimple d 
the perſorr to hom it is made « or levied. ' Hut that is ne 
ſo where the poſſeſſion continues, which is the preſe 
exſe; Tris like the caſe of mortgagor leyyitng 1 fine, 
POE in poſſeſſion, which ' is ha bar to 5 . 


1 


” BY, 27 327/22 we; Ky 


where tenant in ancient; demeſne levied a fine, Ar ut 1. Ventr, 82. 


wa ot ertend to the lord q and the reaſon given in Plowden, L. Vel K. 
ug, becauſe he claims no title or right to the land at tie pod. 370. 
D. ume of the fine levied, but to his ſeignory and ſervices, 

. iſſuing out of the land. Beſides, there is great weight 

| 


in the obſervation, that at the diſtatice of more than twenty 
ears, the lord could not enter for a forſeiture. There is 


Th allo another anſwer to this point.—No lord can; take ad. 4 
ange of a forfeiture, but be who is lord at ibe time of . 72 

pay forfeiture incurred, except only in the caſe. put in | 

dd Co. Cop. Supp. Where the act of, forfeiture deſtroys the N e 

8 tate; but e e Was e RICE MD r "TM 

trials 8 e 1 

| 4 WEST TOE 1a” * — 
zal Nr a $0 the defundant's OY r pe 0 | 

n thy I ef vine: a title = of 7s lende, is r 4. T. Rep. 6, * 
as &t | "2 


be ſufficient, though he have no title in himſelf. But 
then he ought to prove a ſulſiſting title out of che leſſor, 
| t the mere production of an ancient leaſe, though for a 
T7 "thouſand; years, will not be ſufficient, unleſs wana 3 


nn it nee ny x3 3c4gient 2. 


So if the 8 cod ace a ee dank _ . Per Holt, in 
ntereſt has not been paid and the mortgagee never entered, 7 145 "i 
it will not be ſufficient to defeat the plaintiff, who glaim in Ker 
inder the mortgagor; becauſe it will be preſumed} that 
the money was paid at the day; conſequently. it is no ſub- 
fiſting title: but if the defendant prove-intereſt;paid upon 
ſuch mortgage, after the time of redemption, and withig 
re 1 it * be ſufficient to nonſait ann, 
TJ it got! * $3 v1 TY 244! F453 & o * 
la like eee been de to 0 a-ſettled 3- Burr. 1901. 
point, that the formal title of a truſtee. ſhould not, in an 
tectment, be ſet up againſt-ce/tuy gue tri; becauſe, from 
PR the two rights, the latter is to have thꝭ poſ- 
2 4 ſeſſion. 
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: ſeſſton. And Lon Mamsrinnn, on 1 

RE l Hoifbrd, ſaid that he, and many other of ts 
1 4, „Judges, hadreſolved never to ſuſſera plhintifFin cjetmex 
3 to bo nonſuĩted, by a term outſtanding in his own traftee; 
or a ſatisfiec term ſet up by a mortgagor againſt a mort 

gagee; but would direct the jury to proſume it ſurronierei 

A mers truſt oſtate ſhall- not be! ſet up againſt cf . 

vas Sve. truſſ to defeat him in a clear caſe; for then the rule 

T Rep.602, On ſtrong beneficial principles; becauſe, in ejectment, th 


758. 0 queſtion is; wlio is entitled to the poſſeſſion: but if ti 
1. H. Black. troff be doubtful, a court of law will* not decide upon it 


461. in ejed ment: it muſt be put in another mode of em 

1. Roll Abr. quiry. And upon the ſame principle it was formerlyiſhi: | 

659- pl. 12. holden, that receipt for rent by a ſtranger, was no eu- 

Tu dence of poſſeſſion, ſo as to take it out of him in whom: 
ie right was: for that was no difleifin without the 2d rin 
miſſion of him who had: the right, evon though ü 

ſtranger ſnhould make a leaſe to the tenant; by indentum pour 


reſerving rent; unleſs he alſo made am actual entry. Me t. 
- If the tenant devlared he was in poſſeflion: for a ftrangerMifcauſc 

it might be proper evidence for a jury; eſpecially if tin: 

* 0 had 155 e of title. ec 


140 04.88, Tins dofyine. me ue ds de ie ne 
, Trey: 7885 Pigge In that gaſe, an ejectment was bronght for 

moiety of the manor of Miniburne, We; under the will d 
D. Burnoll, as one of his coheirs. By the teſtator's mar 
riage · ſottloment in 17457 two terms in truſt were ertatei 
one for ninety- nine years, to ſecure an annuity of 200 


| to his mother; the other for one thouſand year, for 
£035 ing 30091. for his wife, in caſe ſhe ſhould have no iſſue; 
„ie money to be raifed ont of the rents, or by ale 0 
mortgage. The teftatgr died in 1774, having no iſſoe, 

and deviſed all his eſtates to truſtres and their heirs, to ths 

ul of them and their hgirs ; in woll, aber the death 0 

een RW. | 11K 


, 
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1 eee bee like: efteter unden th 
marriage · ſettlement}, ſor ſuah porſom or; perſons. avs ag 
cording to the laws of deſernt. ſuauld ebe: his be ia at lau 
and the heirs of thein bodies, ta · take as tenantꝭ in cam: 
non, Kc. if mare: that one. 'Therdefendant: Glad! a bill 
in chancery in 1796, againſt alb perſons wha were n 
poſed to have any claim as heirs at Iaur, auch againſh the 


found heir at law, by doſcent, from the dauaghten of a 
common anceſtar.. Fhe leſſor of the plaintiſt alſq had 
fled s bil in 178g, his claim having nover heenc Kiowa 
before; but upon. death of the widew, be brought 
his ejectment; and proved his pedigree: flam annahet 
daughter of the fame common anarſtar: At thermal the 


ring, and her annuity regularly paid by the receive ap- 
yinted by the court of chanceiy;; the three: thanſand. 
younds. baving likewiſe: been raiſed for his widows: arid 
be term affigned in mortgage. The Judge who: tried the 
auſe, non ſuited the plaintiffl With leave! to: move to fot 
de the nonſuit, and enten à verdiQ- fur the plaintiffe if 
e court ſhould be of opinion. that he was entitled dor 
mer. —Om the mation, it was ftated, that the receiver 
| been appointed by the court o chancery during: the 

ie of the widow, and for ſuch premiſes anly ag ber ble 
fate did not extend to; and that the leſſor of tis plain 

if did not wiſh to diſturb the: term but was ready to 
ake of the charge. For the plaintiff it was: arguad, 
at the parties claimed: from the ſame comman an- 
tor, under one and the ſame title, ane ai themomght 
it to be permitted to ſet up t ternit, againſt the titie f 
other; ſince ha himſcif was permitted! to ſhew his 
x Le to the fame incumbrancesc Such an 
eftion ought not to prevail between fuch parties 
* poſſeſſiom of o * in common, was the 


nuſtces; and: am iſſus was diracted; under which he 


fendant ſetup: the terms 3, the teſtator s mothier-being eil ; 


' poſſeſſion: of both; That the 1 
the truſtees of the term of ninety-nine years, therſelve, 
could not recover poſſeſſion. Beſides, a truſt oſtate ſnoull 


truſt, and the termors were truſtees for the heirs at law; 


ol qhe'terms, and take ſubjc& to them. For the defendan 


verſely; and the terms ſet up were no part of the title i. 


* 
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never be ſet up againſt ceſtui que trioſt. And as to the w. 
mzinder, after the terms were fatisfied; there was a reſulting 


Nay, till default of payment of intereſt, or the money 
raiſed, the terms were in truſt for the heir at law, Tia = 
an ejectinent was in nature of a feigned iſſue, meres 
Jy intended to) try the real title. And in this inſtanetz 
the leſſor of the plaintiff was willing to admit the charg 


it was ſtated, if tenant in common holds adver/ch, ai 
ejectment will lie; but the defendant did not hold a& 


either party, but paramount to both. The purpoſes { 
which they were created, had ariſen and were ſubſiſtinii — 
That if an eje ctment were ſuch an iſſue as Wat contended 
the doQrine of terms would be extinguiſnhed, and all di 
ferences, by reaſon of their being outſtanding, at an en 
The rule was, that a plaintiff in ejectment muſt tecoret b 


the ſtrength of his oon title, and myft ſhew a right « 
poſſeſfon. The terms being unſatisfied, the plaintiff; 
vas not entitled to poſſeffion. It was true, that a ſatigalſ-, 
term could not be ſet up · But tho only caſes; where u 1 
ſatisfied terms could not be ſet-up, were againſt «/ivi il % 
truſt in a EAR caſe, or againſt thoſe under whom f I 
defendant claims. But if the truſt be Joubrful, the | 8 
will leave the party applying, to his remedy in equi . 
And a cafe was cited, which was tried before Mx. Jusru N 1 
Asnuunsr, at Leiceſter ſummer aſſizes, 1784. Ha \ 
Beaumont, which was an ejedtment brought by a deri l 
againſt the heir at law, vo produced a reg ; 
on which the plaintiff! was nonſuited ; that being de 

4 complete bar. — Loa MANSFIELD: An ejedme [F 


. 


_ ated. Sa * 3 4 
- e nen 
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T 
* 
N * 
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en, 
k a fictitious remedy t to try the title to "the 'poſleffion 6 
nds. It is of infinite conſequence, that it ſhould b 


TELE; 


adapted to attain the ends of juſtice, ang. not cnrangled 3 in 


kgal form of paſſing land, from the modes of convey= 
meing in England, ſince the ſtatuie of Vis. Truſts arg 
a mode of conveyance peculiar to this country. In all 


he repreſentatives of truſtees not being to be for 
ir E. Northey's clerk Was. truſtee of near half the | | 
fates in the Kingdom; on his death, it was not, know 
ho was his heir or repreſentative. 80 that where a tra | 
is a mere matter of form, and the deeds mere. muni- 
tents of another's eſtate, it ſhall 1 not be ſet up againſt ti 
rl owner. It is therefore ſettled, that A ſatisfied 
be taken to be a truſt for the benefit of the heir ak 
A truſt ſhall never be ſet up againſt him for whom 
uuf was intended. It isa mere form of | conveyanes 
(d it 1s admitted, that where the term 18 in truſt for th 
nefit of the leſſor of the . plaintiff, the « defendant ſh 
i ſet it up, in eje&tment,, 38.2 bar to his ; FeSOvery-. . -| 


ba ſtep further. Third perſons may have titles, 

| lor the court ſay, that where there is tenant in po 

fon under a leaſe, which f is. 2 bar ta the recovery of the 

Gor, he being to recover by the ſtrength, of his own ti 

i to prevent this from being turned. improperly 1 

perſon entitled to the inheritance, whoſe right is not 

puted by the tenant—if the leſſor diſpute the 

) againſt another, and give notice. to the tenant that 

doe not mean to diſturb his tenancy, the court 
never 


- 


8 * n en N =_ 5 | co 
ny TJECTMENT. „ 


the nets of form. Great difficulties have ariſen, ag to the 


other countries, the perſon entitled has the right and poſ- 
ſion in himſelf. But in England, eftates are veſted isn 
afl, on whoſe death it becomes difficult to find 6 

their repreſentatives ; and the owner cannot get a 
plete title. Tf it were neceſſary to take aſignments of ſo- | 
jufed terms, terrible inconyeniences would enſue from 


PL 
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| recovery, There 5 is another diſtinion. to be taken, 
Whether, ſuppoling a title ſuperior to that of the leſſor o 


bee ante, 109. Me ole of a third perſon, againſt his mgrigagee. For ly 


df them to this caſe. There are diſputes between t 


bee ante, is, 


| many 1 Rees DV LIES, F. * eee has Ne 
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fixer, ſuffer the tenant.to ſet up the leaſe, as à bar to thy 


the plaintiff, exiſts in a third, perſon, who might recong 
the poſſeſhon againſt him, it lies 1 in the mouth of the i” © 
Fndant. to fay fo, in anſwer to an ejectment dan i 
18 himſelf by. a party having a better title than hy 

n. I found this point ſettled: before 1 came into thi 
court, that the cqurt, neyer ſuffers a, mortgagor to 4 


10 


the mortgage, and it does not lie 1 in, his mouth x 
Gy: ſo, though. ſuch third perſon might have a right . 
recover poſſeſſion. Nor ſhall a tenant, who has paid ret 

nd acted as fuch, ever ſet up. the ſuperjor, title of a thig 
perſon, againſt his leſſor, in bar of an ejectment brougl F 
by bim; for the tenant derives his title from bim. 1 Ws 
ing down theſe principles, let us now ſee the applicatia 


plaintiff and the defendant, who' are,coheirs ; as ſuch, t 
plaintiff claims half of the property, and wiſhes to be u 
mitted. into. polleflion « of the premiſes with the. defen ” 
He f proves | his deſcent. Then what is the defence, ſe: MM) | . 
A truſt' for a third perſon, an annnity, is ſet up. 1 
phintiff aids the charge, and. ſays he only e claims /uhd 
to the incumbrance, 'The truſtees o not aſſert the 
tile. Then ſhall others be admitted to ſet it up? 1 
clear,” the other coheirs ſhall not be permitted t 0” 
pite the title with him. He and the defendant ol 
equitable title, as tenants in. common, and the plair 
inſt recover A moiety—WiLLEs, J. N e — 
lunsr, J. In ſach a caſe as this, a /ega/ har ſhall 
ſet up in gjeQtment againſt the juſtice of the aſs. 
truſtees may perform their functions as well after both 
arties are in poſleſſion. The old doctrine is 15 


* 
* 
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Arte io 


blen chat b Hank in „ by che 
hength of his own, title, The, old caſes certainly Glo, 
ut for the laſt forty, or fifty. y years, conſtant exception io 
his rule have been admitted. One caſe, which is received 
% Clear law, and is an exception to it, is that of a tenant; . 


mortgagor ; becauſe he holds under the mortgagar and 
has admitted his title. There was a' caſe before me at 
Guildhall, and. I believe another upon thtꝭ Oxford circuit; 
of the ſame nature, Where a leſſor for years had abtained 
oſſeſſion of ſome mortgage-deeds, and endeavoured. toder 
p that title againſt the mortgagor ; but though this ſhewed - 
that the plaintiff had no right to recover, as againſt che | 
mortgagee, yet I permitted: him to do ſo in that inſtance, 
d the deciſion was acquieſced under. It is not therefore- | 
rue, that an outſtandipg unſatisficd term is a{ways an an- 
er to a plaintiff in ejeQment. 80 long ago as the time 
ff JusTICE GunDsy, where an. outſtanding fatisfied 
n was offered in ejectment, as 2 bar to the plain- 
fs recoyery, that Judge. refuſed- to, admit it, ;Jaying, - 
here was no uſe in taking an outſtanding. term, but, or 
he ſake of the-conveyancers?, pockets.;, fince which. tine 


lon, The next ohjection is, that this is. ar reverſtonaꝶy 
mtereſt ; but that is not material; for it has been further 
d of late ,years, that tho lefſor of, a, plaintif,may * 


eaſe, and right of prelent poſſeſſion exiſting in another. 
* annuitant is only entitled to her 2001., per am 
t to the poſſeſſion irſelf, whilſt there is no fault: 4 
does not requite } it. But the heirat law is eO yo 


poſſeſſion, ſubje& to that charge. The; anouitagt 
wever is in a different Gtuation from the mortgagee ; 


the latter is intitled to receive the whole, in diminution 


ay of 
4 0 * - 
C q d 
i % * 


who cannot ſet up the title of a mortgager maine 


bas been the uniform doctrine, that if the plaintiff fs; 
ſtitled to the beneficial intereſt, he ſhall : recover the, po 


Wer, in ejectment, a reverfionary intereſt, ſubject a0 


Ant, . : | Bux af the eaſes of d, 11. and Ph 


- 


; bave a general judgment for tat part, which 1 not in 


enter into a rule not to W e poſleſion, fubmirdn ing 


years, as of great utility in the adminiftration of juftice 
| between two who-meant to try a right, without diſturbin 


"a 
| THE LEGAL AZ REDY EM 
of the princioal and intereſt. So the plaintiff at 


poſſeflion of the receiver; and as tö that which 1 wol 


W oy ' mortgage and . 


& Þ x20 FS #7 DI is 
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no this „ dockrie was „ e in bp wa 


the legal poſſeſſion of à third; yet it has fince be Yen 
deliberately queſtioned, if not altogether ober ruled, | 
the decifion of the court of : King's bench, on the caſe 


date, 1. "Hodſdenv: Staple : in which, however, Mu. Jus riot Br. . 
LER, with a conſiſtency and ability which refle& the big MM « ; 

Honour on his judicial n ſuſtained his by „ 

den on "hy _—_ NT a 40 

4 5 

As title in this action ſometimes turns on 55 40 : 

of MARRIAGE, it is proper to notice the evidence wil. . 

25 is neceſſary, Either to prove, or to avoid it. Tho. b. 

1. Ndl. 223. there are winy caſes in which the law 6f the place, vie, 


| Ju 


the tranſaftion happened, is allowed to be the tule| 
which its legality ſhall be judged ; and though | 
law of Englaud be in this reſpect as liberal as other 
in general are; yet the le loci cannot ini all caſes gore 
Tt is in general true, thit a marriage iii a foreign caunk 
muſt be governed by the law of that country where 
marriage was ſolemnized: but matriages in Heal 
perſons going from hence, for that purpoſe, may, accon 
to the opinion of Huberus, arid other Wen, come | 
"BEE ann 0 
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by erf. . 


i Bugland, 5 « for the, better. preventing of ;clan- 22 
u deſtine marriages,” „it is, by poſitive! law, enacted, — that” : 

« ill banns of matrimony ſhall be publiſhed i in an audible | 

« manner in the pariſh church, or in ſome public chapel, 3 
6 in which public. chapel banns of x matrimony have been f 
& USUALLY publiſhed, of or belonging to fuch pariſh 1 4 
yu chapelcy, , wherein the perſons to be married ſhall dwell, A » 
10 according to the form of words preſcribed by the 
« rubrick prefixed to the office of matrimony in the, book 

« of common prayer, upon three Sundays preceding the 

« ſolemnization of marriage, during the time of morning 

« ſeryice, or of evening ſervi ce. ( if there be no morning 8 
« ſervice in ſuch church or chapel upon any of thoſe * 
4 Sundays), immediately after the ſecond leſſon: 7 and 8 - 
„ whenſcever it . ſhall happen that the perſons to bs 

« matried ſhall dwell in divers pariſhes or chapelries, the 

« banns ſhall, in like manner, be publiſhed in the church 

« or chapel belonging to ſuch pariſh or chapelry wherein 

« each of the perſons ſhall dwell; and where both 

« br either of the perſons to be married ſhall dwell in 

© any extra- -parcchial place, (having no church or chapel - * 
wherein banns have been uſually publiſhed) then. the 

* banns ſhall, in like manner, be publiſhed in "the 

* pariſh church or chapel belonging to ſome pariſh ' 
* or chapelry adjoining to ſuch extra-parochial place ; 

* and where banns ſhall be publiſhed in any church 

wor chapel belonging to any pariſh adjoining 0 

* ſuch extra · parochĩal place, the miniſter publiſhing 

* ſuch bangs, ſhall, in writing under his hand, certify 

the publication thereof, in ſuch manner as if either of 
he perſons to be married dwelt in ſuch adjoining 

* pariſh ; and that all other the rules, preſcribed by the 
rubrick concerning the publication af hanns, and the 
ſolemnization of matrimony, not hereby altered, ſhall 

be duly obſerved; and PR in all cafes where banns 


a. 


 : as MY HE A* AL a r | 


eee . min bee been bühne, de dad ſhall be 

| « ſolemnizeil in one of the pariſh churches or chapels / 

| « where ſuch banns have been publithed; and in no 

C3 „ gther place whatſoever. Provided. that no "miniſter 

„„ ſolemnizing marriages between perſons, both or one 

« of whom ſhall: be under the age of twerity-one 

« years, after banns publiſhed, ſhall be puniſhable by 

© ecdefiaſtical cenſures for ſolemnizing ſuch marriages 

" without conſent of parents or guardians, whoſe 

15 conſent is required by law; unleſs' ſuch miniſter 

« 'ſhall have notice of the diſſent of ſuch. parents or 

bl, guardians: and in caſe ſuch parents or .guardians, or 

one of them, mall openly and publicly declare, or 

. cauſe to be declared in the charch or chapel where the 

« 'banns' mall be ſo publiſhed, at the time vr Tuch pub- 

4 « Tieation, his, her, or their diſſent to ſuch marriage, ſuch 

. 4 6 publication of 'banns ſhall 'be abſolutely. void. That 

& no licence of marriage ſhall be granted to ſolemnine 

« any marriage in any other church or chapel, tlian in 

« the pariſh church or public chapel: of or belonging to 

6s the pariſh or chapelry, within which the uſual place of 

« abode of one of the perſons to be married [hall hare 

been for the ſpace of four weeks, immediately befor 

« the granting of ſuch licence; or where both or either 

of the parties to be married ſhall dwell in any extn- 

« parochial place, having no church or chapel where! 

„ banns have been uſually publiſhed, then in the pai 

* church or chapel belonging to ſome parith or chape 

* adjoining to ſuch extraparochial place, and in no othet 

„ place whatſoever. Provided, that all pariſhes wh 

| ce there ſhall be no pariſh church or chapel belonging 

6 thereto, or none wherein divine ſervice Thall be uſuil A 

« celebrated every Sunday, may be deemed extraparochuſſ , 
«places*for the purpoſes of this act, but not for an 
. 10. « other purpoſe, Provided, that after the ſolemnizatic 
| 1: / 3&3 a «K « 


* 
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cf ian marriage unde publication'of baue, it Wall 
not be neceſſuryn in ſupport uf Tack” marfſuge to 
gie any proof of the act“ dwelling" of che parties B 
in the reſpeQive- pariſhes or chapetries Wiebe the - +7: 
banns of matrimvny were publiſtedt ert Wiiere the : 
marriage is by licence, to give any proof that the | 
uſual place of abode of ons- of che parties; For the 
ſpace of four webks ag aforelaich wag in the dn or 
chapelry where the marriage was ſolemnized nor hall 
any evidence; in either of tie ſaid cuſes be red to 
prove the contrary" in; any ſuit Re the valid _ | 
of ſuch marriage. That git murfiages {ſeth ld by 1.11. 
licence, where either of the parties, not mo 
+ or widow; ſhall be under the uge of twenty tune ykłars, 
vhich ſhall be had withour'the eonſcht of tie Kithor == 
of ſuch of the parties, ſd under age-fif then Hivitig), Erft 
bad and obtained; or if dead, of the guürdiad bt Kar- 
dans of the perſon of che purty ſo uhdet 40 Kei | 
appointed, or one of them and in caſe there hall be 
no ſuch guardian, then of the mother (f living and 
unmarried}, or if there ſhalt be no mother Hyibg and 
mmarried then of a" gustdihn er "guardians Of the 
perſon appointed by the court” of chantery, half be 
ablolutely null and vdid to all Intentꝭ and pilipbſce i 
hatſoever. Phat in caſe any of them hae cbn- f 13. 
tat is made neceſſary as afbreſaid, mur 19. 
ais, or in parts beyond the ſeas, or ſhalt refuſe or ; 
vithkhold their eonſent to the marriage of any perſon, 
it ſhall and may be lawful for” any perſon bens. 
ping ia any of the before mentioned | 
ſo zpply by petition to the Lord Chancellor & for 
de time being (who! is impowered to proceed upon 
E a ſummary way); and im Gaſt the 
* ſnall, upon * appear 
| * 3 323 


WY 
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400; be proper, ſhall judicially declare. the ſume t 

“ ſo, by. an order of court; and ſuch order ſhall be 

1 good and effectual to all intents. and 2 

4 the guardian or guardians, or mother of the 

1 ſo petitipning, had conſented to ſuch marriage, f 

\. Ws 6 for preventing undue entries and abuſes in regiſe 
of marriages, the church ph Os en of en 

„ pariſh, or chapelry, ſhall. provide proper books | 

„ xellum,: or good and durable paper, in which all m 

« riages and banns of marriages, there publiſhed or ſ 

5 lempized, ſhall be regiſtered ; and every page there 
en marked ot che top, with the gwen ofthe ma 

« * off every ſuch page, beginning at the ſecond le 

* with number one; and every leaf or page ſo nu 

WE "borne: all be. cated; wind Men un Pacha qu 

$5 diſtances from each other, or as near as may be; 1 
all banns and marriages publiſhed; or celebrated in i 
« church or chapel, or within any. ſuch pariſh or 0 
«, pelry, ſhall be reſpectively entered, regiſtered, x 
10 or written upon, or as near as conveniently may 
rm 10 ſuch ruled lines, and ſhall be ſigned by the n 
6  niſter, or by ſome other perſon in his preſence, a 
« by his direction; and ſuch entries ſhall be made 
« aforeſaid, on or near ſuch lines in ſucceſſive 
« where the paper js not damaged or decayed, by 
«© cidept, or length of time, until a new book ſhall 
« thought proper or neceſſary, to be provided for . 
10 ſame purpoſes: and then the directions ſhall be « 
& ſerved in every ſuch new book; and all books 
« vided as aforeſaid, ſhall. be deemed to belong to en 
fach pariſh or chapel reſpectively, and ſhall be e 
2] « fully. kept and preſerved for public uſe. And int 
f. 15. « der to preſerve the evidence of marriages, and to n 
e Lee prove Sbaxoaf.core cis ma" 
a * 5 4 ditecti 


* 
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"BY"EJECTMENT: ' 
direction of miniſters in the eelebration- of matriages 

« and regiſtering thereof, all marriages ſhall be ſolem- 

« nized in the preſence of two or more credible- wit- 

c neſſes, beſides the miniſter who ſhall' celebrate the 

ſame; and that immediately aſter the celebration of 

t every marriage, an entry thereof {hall be made in: ſueh 

regiſter 'to' be kept as aforeſaid, | in which entry or re- 

gier it ſhatl/ be epreſſed, that the mar ringe was ce:- 

lebrated by banns or Loenee ; and if both or either 

of the parties married by licence be under age, with 

conſent of parents or guardians, as the caſe ſhall be, I 
and ſhall be-figned by the miniſter, with his proper ad- 1 
dition, and alſo by the parties married, and atteſted by 1 
ſuch two witneſſes . The a& does not extend to Set- 

; to any of the royal family; nor to any marriages 

wngft zue bers, or perſons profeſſing the Fewih' reli- 

jon, where both partics are'quakers, or perſons profeſſing 

he Jetuſ / 1 Weer. nnn boa 

nd the ſeas,” 1 0 60 F 
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"A MARRIAGE Was r wont; b | 
| 2 chapel which had been ereQted fubſequent to the 
ing of this act, and that although mrriages had been _ tro, 
fats frequently celebrated there. In conſequence of *** 
„ another act has finde deen paſſed, making all 
miages celebrated in any pariſh church or public eha- 211 Geo. . 
a ge. 0 e 0. 8 and ee 1 32• 
| Fu | 
ee AED at the. at UW En . 
je, not only againſt both the contracting parties, 
mainſt the | innocent children alſo; that thereſote 

cannot waive the diſabilities of it, at their own 

; M7, mar io all purpoſes, even 


2h like > 7 though 
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| ſhould afterwatd age tn it, Abe 
ever the fg: appears directly contra to the ſtatute. 
— e tv plett en 10 ©1316 = PIST(G "O83: ti: 144 
| „Boe where there hap; booth ia: marrjogo-tim- fad illyay 
| for mant of conforming . to the the terms of the: ſtatute, i 
may) rievertbeleſs, under eircumſtancea, be left. to 2 ji 
to prqume a ſubſequent legal marriage. Thus in ili. 
. Rep. 468, v. Pune, which was an ation vn ©; piagvides:n not 
given to the plaintiff by the defendant, in cdnfiderat 
of the. plaintiff marrying his daughter, the defence 
up Was that though there had been a mextiage in fad, 
was not a legal one, becauſe the purties Mere married. | 
licence, when the plaintiff was under age, without ü 
conſent of his parents ox guardian. Both his parents, 
dead when the marriage was celebrated, and there wa 
legal guardian; but his mother, who ſurvived the {: 
on her death-bed, deſired a friend to become guardian 
ber ſon, with whoſe approbation the marriage was 
It alſo appeared, that when the plaintiff came of. age, | 
wife was lying in extremis on her death-bed, and died | 
three weeks afterwards ;. but in her life-time, ſhe andt 
= plaintiff were always treated by the defendant and hi 
rr ane man and wife. Upon theſe facts, the Judge! 
it to the jury, to preſume a Subſequent marriage, 
they dich. and found a verdict for the plaintiff.— N 
KEN VON, Ch. J. on the motion for à new trial, iy 
in this caſe, though the firſt marriage was deſecti 
ſabſequent one might have taken place : the parties 
, habited together for a length of time, and were tre 
E % ei 0 by: the-defendant himſelf as man and Wife; theſe ci 
| ſtauces therefore afforded à ground on which. the 
; __.._ pregjurnedi a ſubſequent marriage; and if there were 
ground of preſumption; ĩt is ſufficient in a caſe-like 1 
\ he parties: did not intend to? elude the marriage 
all their friends were fully intormed of and concurred 


> 4 


EE 4 


the former marriage And we Bols Ul ext We M. 

cretion veſted in the curt; if, heraldry 

ſumed a ſubſequent legal marriage, under all th eu- 

ſances of this caſe, we were to et aſſde their werdict. In 

z late caſe of Standek v. Srundra, the jury ehm & legil Sit. in Aae, 
marriage, -thought where vi Wrong evidochee d- dra „ 
ſulpicion, that there had nit been time enough for the 

banns to have been publiſhed three times. LBHUTHER, . 
If the verdict be donſiſtent with the juſtite; cduſcence, 
ind equity of the eaſe, we ougbt not to grunt # new Kid. 
This is not fo ſtrong & caſe as chat of Dreriey v. M. Dur, Salk. 116. 646, 
if Mazarine,' where the court refuſed to grant # ne] Arial, 

though the verdi@ wat againiſt law. But in ie cafe I 

doubt whether it was neteſſary to prove legal nurriage, 

conſidering the ſituation in which all the parxles ftood. 

| think # marriage in fact was ſuſſicient. In the eaſedof 

ſettlements, no derivative kan be ſet up, wileſs 4 legal 

. ot ws pe ft 46 141,74: dann line 
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A MARRIAGE bs fac may on either by a copy 
of the regiſter,” or by viva voce evidence of the certingny, 
corroborated by eireumſtances, identifying the parties, 
But in this action, it is not neceffary to prove 4 nk - l. Blac. 632. 
fiage in fu: à reputed marriage will be ſuſßelent; and + Butt. afl 
that may be ſubſtantiated by cohabitation, "Feputation, | 
or other W Long page $26.67, be in- 
ferred, F '$ 570307 10 992958 
en Are Oh da nue dann yi 
Aid as to the proof er ident iiy, Shedsser io Aubelint 
to ſatisfy a jury, is good evidence, even in an actiön for 
riminal converſation. As in Birt v. Bur lrto, which was Doug. vo. 
n action of that ſort, the plaintiff wit hoaſaited*" On 27%. 


and ſee 


from the report It appears; that the groumd of xh hori- 
w bit was an ide#; thitt identity muſt be proved by the . 


A3 : der, 


rere : - . . aw © 


dotion to ſet aide the nonfult, Lon MAVI Mid, 1. Blac. 367. 


be loſt, and . it would be very prejudicial, if the aft we 


by minal converſation, is the only civil caſe, where it is ne 
ceſſary to prove an , marriage. In other caſes, 0 


ter, or ſome of the atteſting witneſſes, aunleſs-their ng 
being produced, was accounted for, in the ſame mannery 

is required. in the caſe of ſubſeribing witneſſes to a dee 
The counſel, for the plaintiff tated other evidence of the 
identity; whether ſuch as would have been ſufficine 
wen produced, (as that might or might not be, according 
to the differences ariſing from the manner of ſtating ii), 
give no opinion. But the Judge decided, . that it vn 
neceſſary to produce ſome. of the ſubſeribint witneſs, 


infinite utility. The were meant, as well to 
falſe entries, ac to guird againſt illegal marxiages, vi 
ont licenoe or the puhlication of banns. The rin 


5 with every means of aathenticity.. Bor beſides facilitain 
and aſcertaining the evidence of marriage, they 
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"The clauſes in the marriage act, — TOFyoany 


are directed to be kept 26 public books, 


intended for other wiſe purpoſes. They ate of gre 
affiſtance in the proof of pedigrees, which key 
much more difficult fince inquiſitions poſt mortem lum 
been diſuſed, that it is cafier to eftabliſh one for five hu 
dred years back, before the time of Charles II. than «« 
hundred years ſince his reign. - But this advantage won 


ſo conſtrued, as to render. the, proof of marriage mc 
difficult than formerly. I take it for granted, that the l 
ſtands as it did before in that reſpect. Regiſters are in tl 
nature of records, and need not be produced nor pron 
by ſubſcribing witneſſes. A copy is ſufficient, and is prot 
of a marriage in fact between two parties, deſcribi 
themſelves by ſuch and ſuch names, and places of abo 


. habitation, teputation, &c. are equally ſufficiens, fincet 
e by . 


19 
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— for hich 
0 5 bad purpoſes, 
| perſons ging dhe tee undd charagber of wins te 


em eee proved. I fay; a marriage in fact becauſe 
t are not always regiſtered. There are marriages 
ag particular forts of diſſenters, where the proof by 
her would be impoſſible; and DRxVTIOoN, J. in a 
{ of that kind-which eame before him, admitted other 
et f of an actual marriage. But as to the proof of 
ith. ic atity,: besser is follcient rd fatiefy'i jury, is good 


we ſubſcribing witneſſes, were acquaĩinted with the 
d couple, in ſuch à eaſe, none of them might be 
eee but it may be proved ih A 
ouſand other ways. Suppoſe the beli-ringers were 
led, and proved that thiey rung the bells, and chme imd 
diately after the marriage, and were paid by the parties: 
ppoſe the hand- writing of the parties were proved; ſup- 
ſe perſons called who were preſent at the wedding- 
inner, Kc. —BULLZ R, J. The original vregiſter is not 
reſſary to be produced, and it 4s. only where 'that ' is 
quired, that ſubletibing witneſſes muſt be called! In 
3% the wife's maiden name was Harriet Champneys : 

ſc a maid-ſetvant proved that ſhe always went by that 
ne till the day of marriage, that ſhe went Gut thut 


rt ſurely that n been "vidonce"of "the 
Pa n des g e er 


if 443 183439 nn I 2 47. 4 IJ 


who was preſent at the ceremony; will be ſufficient; 


9x24 Par- 


men, to whom they are not married, it ſtrock mecin the * 
af of Morris v. Miller, that in ſuch an action, a mapfinge + Burr 0 


© nk on her: return, and ever ſince, was called Mrs, 2 


H, in the RS Aden dne 2 of 


t it is nat neceſſary to prove a mairiage according to the Bal. Ni. Pri. 
s of the church of Egli ſor if the nn * 


n of * ' 0 
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I'S ru LEGAL REMEDY 
| parteeplar religious ſect, as for inſtance, a gew, ar 
rift, or a quaker, it will be ſufficient; to prove a man 

| according to the ceremonies of that particular wy 
+. Bur: Set. proof by thoſe who ſaw. the marriage. is prima facze ſu 
cent; cr mhoover wiſhes ua, imbeach. it, muſt . 
Git. Mid. wherein it as irregular, . But in Howard v. Burt 
INN in  erdex-;to confirm a RO Rin rey 10 
8 marriage ſolemnised 1 in the Fleet, - the Fleet regiſter 
1737 was. offered in evidence. Lord Ch. J. De Gu 
refuſed, 40 admit i, Laying, the whiglestranfaftion 
illegal, and the regiſter. made by a perſon under no ley 
or moral obligation, and therefore nut entitled to cmi 
4. Burr. 2057. So, (in. Marris v. Miller) the regiſter ar hooks of Aa i 
chapel were refuſed, the miniſter having been tranſpone 
and, the Flerk dead. Theſe however only apply to c 
thoſe where cohabitation, reputation, &c. are ſufficient 
they were before the pee place,) prima facit 
dence of a marriage. rtr ae 
* G v9 27.23 
. eee neee 
riaget, aud burials, is evidence to prove either of t 
circumſtanges; as is, a ſworn copy of itz; for though it 
not matter of record, it is nevertheleſs of public conc 
and importance. The keeping of ſuch a church · bo 
for tlie age of thoſe born and chriſtened ĩn a pariſn, 
God. 144 firſh inſtituted in the goth year oi Henry ebe eighth; 
3+Burr ec 139 the following canon was prindipally no * 
Gibs. 204 Hfirmation.of one of Lord C xo. s injunctiont 
2 5 1538.—“ In every pariſh church (Gant v and cha 
. . © ſhall be provided one parchment book, at the charge 
5 the-pariſh, wherein hall be-wrifterr'thie day and 
4+ of every chriflening, turdding, ant: Sarda}; which | 
. been in the pariſh ſince the time tha the law was 
A ONE PINES 


; «oe 
28 1 * 7 


"SY "#frerTwrna; ' "Oe 
# can be procure" dut eſpecially fince tiis beginning of 
« the reigtt of this late queen. Aud) fbr fafe keeping tlie 

„aid book, the churehwardens, at the charge of the 


„keys; whereof one to remaim with the miniftet; and 5 
« the other two with the churchwandens ſeveraliy'; fo 

s that neither the miniſter, without the two PA 
« wardens, nor the churchwardens, without the mimiſter; 
« ſhall at any time take that book gut of the cuffer:- 
And henceforth, upon evory ſuhbath · dap, immediately 
« after morning or evening prayer; the winiſter and 
« churchwardens ſhall take the parchment hook but of 
« the coffer and the miniſter; in the preſence of the 
chorehwardens, ſhall write and retord i the bodh, the 
1 names of al perſons chriſtened;-together with th names 


all perſons married and buried in. that pariſm, im the 
week before, and the day and year of every ſuch | 

' chriſtening, marriage, and burial ; and that done, they 
ſhall lay up that book in the coffer as before: aud the 
miniſter and clrurehwardens, unto every page of that 
book, when it ſhall be filled with ſuch inſcriptions, 
ſhall ſubſerĩbe their names. And the churchwardens 
ſhall once every year, within one month after the 
twenty-fifth- day of March, tranſmit unto the biſhop 
of the dioceſe, or his chancellor, a true copy of the 
names of all perſons chriflened, married; or buried in 
their pariſh, in the year before (ended the ſaid twenty- 
fifth day of March); and the certain days and months 
in which every ſuch chriffeninig, marriage, and burial was 
had, to be ſubſcribed with the hands of the ſaid miniſter 
and churehwardens, to the end the ſame may * 
le preſerved in the regiſtry of the ſaid biſhop ; which. 
certificate ſhall be received without fee. And if the 
miniſter or churchwardeng- ſhall bo negligent in per- 


0 formangs - 


« pariſh, ſhall-provide' &:#/urt coffery witty three locks and 


and ſir- names of their parents, and alſo the names O 
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4 formance of any.thirig herein contained, it ſhall be 
4% lawful” for the, biſhop or his chancellor to conven; 
them, and proceed againſt every of them as\contemnen 
9 4 of this our eonſtitution Which book; being © fait. 
6 fully preſerved, is good evidence, and the falſifying of 

it, puniſhable at the common law. As to burieb, it i 

enacted by 30. Car. 2. c. 3. 5 that the miniſter for every 
4 pariſh ſhall keep a regiſter, in a book to be provided at 
4 the charge of the pariſh; and make a true entry of al 
& burials: within his pariſh,”” 80, as to marriagei, the 
Ante, 354 ſame is enjoined by 26. Geo. 2. c. 33. Though thek 
books are the property of the pariſh, yet every per- 
ſon has a right to igpect and copy them; but the 
ſon who has the cuſtody, may not be legally compellable 
2 _ to make out copies, or grant a certificate-of them. An 
8. Ni. P. 249. the regiſter of the Navy-office, it is ſaid, with proof of the 
method there uſed, to return all perſons dead with t 

ou Fs d.“ is ne mn n. 

Lp all the * of inftrumentary HP that 

tht ſworn copy of a ree:/ter, is the moſt dangerous. 
has been long a ſubje& of complaint in the profeflio 
being, as it is, moſt capable of impęſition, and leaſt liab 
to detection. In the year 1791, at the ſummer aſſizes | 
Surry, before Lord Chief Baron EvRE, an .cjeAmet 
cauſe. of conſiderable importance was tried ( Augil 
Browne), in which the plaiutiff claimed title as heir 4 
law. To prove his pedigree, and connect him with 4 
family, he was previouſly: prepared with a copy of 1 
giſter of the burial of the perſon from whom be 
| « itated to have been lincally deſcended; and which, if tn 
| would have proved him heit at law to the perſon 
ſeiſed. Owing to a fortuitous, unforeſeen circumſtane 
the regi/ter itſelf was produced at the trial, in which! 
ſuch entry exiſted. As there cannot. be either difficulty 
dai 
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anger in producing the n itſelf, which, Sindh it 

be poſſible, is ſcarcely probable ſhould be required at two | 1 

bhces at the ſame time, it ſhould always be produced. M 

If, however, its removal be an ohjectioni and that for 
lic purpoſes it ought to be ſtationary, the Legiſlature = 

hould in terpoſe its authority, and enact, that a certiſrate | 

ff the entry required, properly ſtamped; and under the 

and and ſeal of the miniſter, ſhould be admiſſible evi- 

fence; enjoihing him to grant it, on requeſt, and pay- 

ent of an adequate fee for the purpoſe; making it, at 

e ſame time, not only penal for him to miſcondu@ him- 

ll in ſtating the entry, but for any other perſon to forge 

t counterfeit ĩt; or for any one to inſert any falſe eu, ẽ MM 

| the A OS. ; | 


as " 
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Wren refpesh to 8 is is e to 
wit evidence of what the parties have been heard to 
yas to their being, or not being. married: inaſmuch 
the preſumption ariſing from cohabitation, is either 
ſengthened or | weakened by ſuch declarations ;; theſe 
r, are not to be given in evidence directly, though 
ey may be aſſigned by the witneſſes as a reaſon for their 
lf, | | | | 


Aup though, by the canon law, a marriage is not per- 

ned to be proved, inter-vives, by mere circumſtantial = 

dence, yet ſtrong, ſolemn, and deliberate acknowledge- | 

ns of marriage, for ſeveral years. together, has, on ap- | 
been deemed ſufficient, by the ecclefiaitical law, to ' 

wbliſh it iner vives, though no actual proof of the | 

age could be obtained-': The ſuppoſed matriage was 

lous to 26. Geo. 2. Such was 1 1 of N v. 2. Biac. 3 

, at the Delega tes. $9 0:4 en aa; 
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* ned the ecclefiaſticd] court, in OS 
: aftitation, has been held to e ge beer Wd | 
a marriage, till n appeal. ba the. 
n tion may be doubted. 7452 70. 16 SO Les LI at 
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Hal. Hit. OL, Ix the caſe of the late-Dichi/s of Engin the flor 
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1. Wan tunu u fensehee of ae court agai 
u marriagt In a ſult for jactitation of marriage, it ti 


cluſive ebidenoe; fo as to ſtop the eounſel for the ct | 


| from proving the ſaid marriage-i in an indictment for pd 
8 * Mat in int dt ne LORE 4H 4: 265) 19) 1 1 
75 N 4 5 | 112 n Ir 
II. une admitting ſuch ee, to be cond 
five pon ſurii indiftment;rhecounfel for the crown'ty 
be admitted to avoid the effect of fuch-ſentence, by pte . 
wen eee by e eee N 
6398 „ en Naar £942; £7 e 10 115 q 3 * 
| u Chief Juſtice ne A 
5 Fee reſt of the Judges, delivered the * 
1 W nee en, the \ 2-21 ' * 


4 Ag a wa principle, a tranſaction 2 

Parties, in judicial proceedings, ought not to be bini 

upon a third; ſor it would be unjuſt to bind any pe 

cho could not be admitted to make defence, to ex 

| witneſſes; or appeal from a judgment he might think m 
roneous: therefore the depoſitions of witneſſes in andſ* | 

ceauſe in proof of a fact, che verdict of a jury finding 

fact, and the judgment of the court upon fact found 

mough evidence againſt the parties, and all ela imingi 

„„ THEN, are not, in general, nens 5 


(eher William De Grey W Lord W 


in! 
dra ept 


3 


{BF BI EGTNE NY 
frangers. There are ſome exceptions. to/this general rule, 
founded upon partieular reaſons : hut, not bring appileable 
eee e mne ſy 
2: i none off 19; vhitaany gt 75.0 Sn 
0 on d te . eee 
viven in evidence in divib ſuitꝭ, theſe to deductions act 
w follow as generally tue. Firſt, that the judgmant of 
court of concurrent juriſdiction, directly upon the point, 
423 2 plea, a bar, ox as evidence, conc{ufuve, bet wem the ſame 
wcties, upon the ſame matter, directly in queſtion in and» = 
her court. Soecbndly, that tha judgment of à court of 
«clufive juriſdiction, directly upon the point, is, in HU 
anner, conc luſi ve upon the ſame matter, betweem the 
, for a different purpoſe . But neither the judgment 

a concurrent, or excluſive juriſdiſtion, is evidence: of - 
matter which came collaterally in queſtion, thavgh 
at in their juriſdiction ; nor of any matter incidentally 
niaable;/ nor ee * be inferred by argument 
d K-06 OR bs, (od, e $TDL tet 2095 
! 7 ,: 24 14648 wii: $443. 6113 14 £1154 $1733 7 Gun, * 
Tas Jock :the fabzeS- ak; . 
: s the ſole and exclufive:cognizatice ofiqueſtiohingrand 
ding dire abe legalityiof marriage ; add of infor, 
ally, therrights and obligations teſpecting perfor 
46 es upon it; but the tempotal courts have the ſolt 
znirance of examining and deciding upon all teahporal 
* ard ſo fars as fuck; rights -averenn; 
, they haves the inherent power of decidiagr/incis 
atlly, either apon the fact, vr the legality of marritgey 
. i this lie in the way to the deciſion of the propet 
ſes of their. juriſdiction : they do not want/orarequive 
ad of the ſpiritual courts ; nor bag thi ty provided 
legal means of: fending to them for'their dpinion; 
boils | "IEA 3 
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| Courts; 28 proſeſnon, deprivation, and ſome others. |þ 


_ eeptionable extent, on whatever reaſons founded, was th 


certify, the truth. So that the trial of marriage, either 


ſerved, that this demand related only t0 civil ſum 
_ tweon-the fame: parties 3: and that the ſentenee ſnould 


riage did not prrvent the temporal courts from them 


S$6: 12 0⁰—d ü Mt be 


upon the record in gstmiu real writs, upon the legality 9 
en or its immediate conſequence; genetal bas 
% tardy “ or, in like manner, in ſome other! particyly 
inſtances, lying peculiarly in the knowledge of the 


thoſe caſes, upon the iſſue ſo formed, the mode of try 
che queſtlon is by reference to the ordinary; Whoſt c 
tificate, when returned; received, and entered upon rec 
in the temporal courts, is a perpetual and ee 
dence againſt all the world upon that point; which e 
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dccaſion of the ſtatute of the -gtlv of Heury the fi n 
quiring certain public proclamations to be made for per 
ſons intereſted to come in, and be parties to the nt 
ing. But even in theſe caſes, if the ordinary Wente uin. 
turn no certificate, or an inſufficient one: or, if the i 
be accompanied with any fpecial circumſtanees; asy if 
ſecond iſſue, triable by jury, is formed yupon the 
record ; or, if the effect of the ſame: ſue is put into an 
ther form; a jury is to decide, and ust the ordittar 


to legality ot fad, wad porabſolutaly/ cu fromits:n 
nan object alieni fori. There was a, time, when the ſpin 
tual courts wiſhed that their re 

eaſos, be received as authentic in the; temporal count 
hut the demand was deſervedly rejected. It is to 3, 


receivedias u plea in bar. But this attempt and miſe 


the ſame reſpect io their proceedinga, as they did to 
in other court. Therefote where, in civil eauſes, 0 
found the queſtion. of marriage diteQly determined n 
eccleſiaſtical. courts, . they received the ſentence, 
At nenn of the ſadt; it baun. 


a e n = 
PTA r 


ere * 


ority accredited im 4 jadicial proceeding rarer 
competent juriſdꝭctiom 3 bet Kill” they received it upon 
the fame principles,” and ſubJe@t"to' che fame Filed,” by 
which they admit the ac of other eottts. ROE 
ence of nullity, and u ſeritence in"affirmance of x midtria 
have been received as conclufive evidehce on 4 ꝗueſtibſi 
kyitimacy, arifing incidentally upon a claim to a fel ef- 
ate. A ſentence in q' cauſe of jactitition has beefl r- 
e een 
marriage ; and; in like manner, in petfonal actions, im! 


mediate — tho x aypoſe — 80 u direct 

e ee a'promiſe of murriage, againſt tis 
„ has been admitted evidence! agaihſt ſach con- 
3 in en «fljon-Srought' upon the fame promiſe for 
s; it being a'dirc& ſerittnce of a competent court, | 


* is equally evidence in a perſonal action againſt a 
e ſounded upon a ſuppoſed covetture. ' Bur in alt 
heſe caſes, the parties to the ſuit, or at leaſt the parties 
rink whom the evidence was received, were parties to 
apart ee any Raps it; or claimed 
Org who! wren e 5 
— dad us with oY 10 
wil ſuits, proceedings in matters of crime, und eſpeti: ally 
felony, fall under u different conſideration; ' Firſt; be. 
ale te parties ate not the fame; for the Kidg, in whom = 
truſt of 'profecuting public” offences in veſted, "and 
is execute by his imthediate* orders, or in Bis 
a by foe} ee, is no party to ſuch 'procecd- 
in the eccleſſaſtical court, and cannot be adrtiitted to 
ad, or to examine witneſſes, ot iti any manner to in- 
ot appeal: Secondly, ſuch doctrines would" tend 
ye the ſpiritual-courts,' which are not permitted to 
iſe any judicial cognitanet in matters of crime,” an 
Im- 


ride the e el g u ba 80 a ſentetice of 


b - . 3 hs, FOOTY 
En d in trials ſet o engem. vnd an dun di 
dein 4 the cauzſe of the cc ; to-wbichi 
doeh and. peeuliaily. belongs.” {Ebe, nnd. of Ju, 
: PRE mee eccleſiaſtical ecuras, is, merely, e 
2 hey ace.thergfore addreſſed io the.copigienceof engl 
But one great.gbjeR of temporal iuriſdict ion is the pul 
erer; Ind Crimes againſt, the, public: peach . wholy, 
ding in all. then parts, of. temperal.coggizance. alone. 
felony hy <ommon law. was always. fe- , Ahelony. by tap 
ute becomes ſo at the moment of, its ;inftitution. The 
iemporal courts alous can expound the lay, and judge d 
the crime; and its prgoſß: in doing io. they muſt ſer vi 
their gn eyes, and. dry by, their 0pm xyles; that is, 
de common law of ade danda it isuthe. truſt: and i 
Ayty af their affice. When, abe a ef: Fity dl. vih 
rſt declared what marrĩaget ſbonid he lawuly and y! 
nceſtuous, the temporal, courts, thönsh hen had ek 
ng, juriſdiftion, and, the acts did nghby-exproſe wor 
gis them any upon / the, point, decided, ineidintalh, up 
the, conſtryRign ;, declared what. marriages cams. wit 
the Levitical degrees, aud. probibited. the {pjritual oa 
from giving or procceding upon any other conſtrudio 
If a, pan ſhould be indifted fer taking a women by for 
and marrying herr: or for warrxing A child wighont 
farhes's conſent ;; orf for a per- hee dhe defence | 
that, ** zhe woman, is his wife A vin All ele cat, 
Fmporal courts pe baynd to try the-prifangr by the 
end courſe of the, common. law and, incidentally, w 
terming what is perętical and wh 13 mh 
ther it was a marriage within, the ſhatute z a marrige w 
NN conſent Wand Whether, in the laſt;caſc,;the wc 
WT wife; but if they ſhquld happen to find, that & 
benen in the reſpeQive caſes, had been given in af 
| a e and that therefore. it. ** be c 


1 * 2 * 8 * 


BY, At CTMANS. 

\ ſentences, were cansluſive evidence, in | the. fieſ in- | 
ce, without looking. i into the caſe, —it 1 would veſt the 
bſtantial and effective decifion, thongh not the cogni- 
ance. of the crimes, in the ſpiritual court ; and leave to 
e jury, and the temporal courts, nothing but a nominal 
xm of proceeding, upon what would amount to a pre- 
ermined conviction or acquittal; which muſt have the 
fect of a real prohibition; ſincs it would be in vain to 
fer an indictment, where an act of a foreign court 
all, at once, ſeal up. the lips of the witneſſes, the jury, 
the court, and put an entire ſtop to the proceeding. 
nd. yet ĩt ĩs true, that the ſpiritual courts have no juriſ- 
dion, irectiy or indirect, in any matter not altogether 
ritual; it is equally true, that the temporal courts 
we the ſole and intire cognizance of crimes, hich are 
holly and altogether temporal in their nature. And if 
rule of evidence muſt be, as it is often declared to be, 
ciprocal ; and that, in all caſes, in which ſentences, fa- 
hurable to the priſoner, are to be admitted as,conalufive 
dence for him, the ſentences, if unfavourable. to the 
iſoner, are, in like manner, concluſive evidence againſt 
m; in what ſituation muſt the priſoner be, whoſe life, 
erty, property, or fame, . reſts on the judgments. of 
urs, which have no juriſdiction over them in the pre- 
cament in which they ſtand? And in what fituation 
the Judges of the common law, who muſt condemn 
the word of an ecclefiaſtical Judge, without exerciſing” 
judgment of their own? But if a direct ſentence 
on the identical: queſtion, i in a matrimonial cauſe, ſhoyld 
admitted as evidence (though ſuch ſentence againſt the 
miage has not the force of a final deciſion that there 
33 yet a cauſe of jactitation is of a diiſferent 
ure; it is ranked as a.cauſe of DEFAMATION only, 
as a matrimonial cauſe, unleſs where the d+irndant 
a marriage; and whether it 
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nial cauſe throughout,” ds forte ſay, ot ccaſts WW 
failure 6f proving a marriage, as others haye ſaid, fil 
ſentence has only à negative and qualified effect, vs 
„ that the party has failed in his prof, and that the 
* bellant is free from all matrimonial contract, as fat 
« yet appears; leaving it open to new proofs of t 
ſame marriage in the ſame cauſe, or to any ptoofs of th 
or any other marriage in another cauſe, If ſuch ſe 
tence be no pled to a new ſuit thee, and does not concly 
the court which pronounces, it cannot conclude a cout 
which receives the ſentence, from going into new] 
to make out that, or any other marriage. 80 that ad 
ting the ſentence in its full extent and import, it o 
proves, that it did not YeT appear that they were marti 
and not, that they were xoT married at all : and, dyt 
rule laid down by Lord Chief Juſtice HoLT, ſuch ſe 
tence can be no proof of any thing to be inferred 
argument from it; therefore it is not to be infe 
that there was no marriage at any time' or place, heal 
the court had not TREN ſufficient evidence to prone 
marriage at a particular time and place, That ſentet 
and this judgment may ſtand well together, and both 

- Poſitions be equally true. It may be true, that the ſpi 
taal court had not then ſufficient proof of the mati 
Ipecified, and that your Lordſhips may now, unfort 
nately, find ſufficient proof of ſome marriage. But! 
I was a direct and detifive ſentence upon the point, and, 
it ftands, to be admitted as concluſive evidence upon 
court, not to be impeached from within ; yet, like 
other acts of the higheſt judicial authority, it is impen 
Able from without : although it be not permitted to l 
chat the court was miſtaken, it may be ſhewn thut 
was miſled. So that colluſion, being a matter extrinſic 
we cauſe, may be imputed by a ſtranger, tried by aj 
and determined by the courts of temporal juriſdia! 


rern dr. 

And If fraud will 'vitidte the jbdteiat 400 of the tethipbral, 

here ſeems "as much reafoh” tö prevent the 'miſchiefs 1 
arifing from colluſſon in ecClefiaſtical cobrts; 5 which, I I 
from the nature of their proceedings, are at leaſt as. much e As. 
xpoſed, and which we find have Veeh, in fact, as much 8 

poſed, to be practiſed upon for ſiniſter purpoſes, a as the 

ourts in Wann Tl” ey 288 
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As BASTARDS (who by od law fire! Re children ib 
renot born, either in lawful] wedlock, or within a com- 
etcnt time after its determination; or under circum- 
ances, from whenee it is concluded chat tlie huſband had 

t acceſs to his wife; or if he had; it was impoſſible, and 
en in ſome caſes improbable, that he ſhould anſwer the 

ids of procreation) are incapable of being heirs; of f having 
ny collateral kiridred ; conſequently can have no legal 
eis, but ſuch as claim by lineal deſcent from them- 
hes; of courſe'the queſtion of legitimacy frequently oC- ' 
rs in this action; and whenever it does occur, cannot a 
rag as a queſtion” of importance. e 


In a cot nh on a queſtion of ſeltlement; Hey v. In- 1 Puer, 8. 0. 
bitants of St. Peter's in ' IVorceſterſhire, where it waz 
rent that the reputed father had never been married, 
I id was admitted in diſproof of the marriage; 
Ir whether he be the legitimate, or only the natural 
her of the child, he is equally bound to maintain it. | 
„ in a fimilar caſe; the evidence of the mother is ad- Re# v. . Reas: 4 
ſible ; but if ſhe be a married woman, ſhe can only be c. 8 ht 
mitted to prove ſuch facts as cannot, in their nature, * Will. 34% 
proved by any other perſon ; as incontinence, &c. 
at ſhe ought not to prove the want of acceſs by her huf- 
for that may be notorious to the whole neighbour- 
od, And it would be dangerous to encourage a - 
ied woman to baſtardize her iſſue, when perhaps the 
Wand may acknowledge their legitimacy. © 

2 & For» 


— 
1 6 


„ 


—_ TENT r 
3 | Foxunnr, if a child was born in matrimony, i 
3 | not deemed. baſtard, provided. the huſband. was wity 

2 cue, the four ſeas, though, born within a week or a di ay 


2. Stra. 925. marriage. The law is now otherwiſe. Thus in Pa 
v. Fendrel, Lord RAYMOND ou not ſuffer the wiſe} 


—— 4 


4 © 4.5 


fight, Nc. to be given in 9 Ell aer the had be 
produced on the other ſide; becauſe the fact of mani 
was not diſputed, but only tlie legitimacy. It was 1 
iſſue out of chancety, to try whether the plaintiff or 
heir at law of one Thomas. Pendrell.. It was agreed, . | 
the plaintiff's father and mother were married, and cl 
; bited. for ſome months; that they parted, ſhe ſtaying 
KB « London, and he going into Stafferd/tire : that at the a 
E AN of three years, the plaintiff was born. And there be 
ſome doubt upon the evidence, whether the huſband} 
not been in London within the laſt year, it was ſent to 
tried. Lhe Plaintiff reſted at firſt upon the preſumpci 
law ih fayour of legitimacy, which was encountered 
firong evidence of ns acceſi. And it was agreed by ca 
and counſel, on the trial at Guildhall, before Lord Ch 
_ Juſtice RaymonD, that the old doctrine of being wi 
the faur ſeas, was not to take place; but the jury a 
liberty to conſider of the point of acceſs ; which they 
and found againſt the plaintiff, The Chief Jul 
allowed the defendant to prove the mother-to be a won 
Salk. 226. pf ill fame: but would not allow the: mother's « 
Cro. Jac. 501. tions to be given in evidence, till ſhe had as 
b and denied them upon the croſs- examination. 


- Ap ifa jury find the buſband bad th the d 

will be a baſtard. But where gsce/s is preſumed, u 

properly may be, in many cafes, yet evidence ma 

given of jnability, in order to rebut the preſumpi 

„ p. Was. Bun lo ee ee. the marriage ur 


pro 
Nö 

q 
pl 
276. 


= s 148} 


d 4 


r 1 ern. 1 
— aa... 
| Loudon, Where the mother MHwed, ſo that acces Was d 
| preſumed, the defondants were admitted to give evidetet 1 
f his inability, from iu bad habit of body; but aß that Bull. Ni. Pri. 4 
dence only went to an improbatility, and not to unt in 247. | 
bile ir win "HE GORE EN; AGE EE | 
hint F lad's yell." wa e 1 
e n 1 7 Tine 

hr he 6 A. Str. 51. 1076. 
or W- of courſe the preſumption cannot” attach. 
1 as impoſſibilities, when fourid; will biſtardize the 
„ fo, in many caſes, even'1MPrROBABILYTIES will | 
fing he Gab for which the following 'authorftics 785 
ay be conſubted Brac. L 1. c. 4. 9. J. 5 fo. K). *. 8 
L1. c. 18, ½ K 7. H. 4. 9. Os. Lit. 244! 5223; b. 
Jae, Stu. 1. Nel {br 336. $4.4 e e 
nt to . 356, Koh a oh {9 Sor BLev $21 208 Varga met 
pin y Howto VN F e 
cred | — widens Fidegl a9 "the ch. 
n born during the ſeparation, will be baſtards; for 
rd Chile law will intend due obedience to the ſentence, unleſs 

ui: contrary be proved: but if the huſband' enen, 
; were Without ſuch ſentence, live ſeparate and apart, che children 
il be deemed legitimate, till the contrary beſhewn; for 
eſs ſhall be intended. Let if a ſpecial verdict, as before 
a won rved, find that the huſband had nor accels, baftardy 
Wl attach, et rope} ung ern of LINEN 
en CC FE OO IT * 


— #K 
4 7 785. T4 . 
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. . bi ger 
lwrations, or an #nſiver in chancery, be good evidence 
prove that a child was born before marriage, yet they - 
n ſo, to prove that 'a child born 1 wed! is a ; 
umptiWerd. Thus in Stevens v. Miſe, there was 3 werd fob Comp, 7. 
g pro Pac, and an motion for u new tria, it appeared | 

"SSA." 8 that 


bat the leſſox of the plaintiff claimed to he entitled to 
premiſes, as couſin and heir at law of Aun Stevens," 7 nt 


they offered an anſwer of the mother of the leſſor of 


mittee of Ann a lunatic, the perſon laſt ſeiſed, 4 1 
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died ſeiſec. The only queſtion was, whether the. leſſor 
_ the plaintiff was the legitimate ſon of Fruncis and | 
Stevens or was born of Mury before the marriage. tie 


the plaintiff, the regiſter of the marriage of Frais Ste eſti 


and Mary Packer, dated November ad, 1703; and f 
regiſter of the birth of the leſſor of the plaintiff, in oro 


following words, . Chriſtenings, 17044: Samuel, fon n 1 


Francis and Mary Stevens, baptized July gd,“ were p 


duced. It was inſiſted for the defendant, . that the l Nock. 
of the plaintiff, was born and privately baptized br 


and that there was a public baptiſm aſter ihe marriage 
which accounted for the regiſter. They firſt -offer 
witneſſes; to general declarations by the. father and mal 
that Samuy), the leſſor of ehe plaintiff, was born | 
marriage, which evidence the Judge was of opinion "dc: 


reject. They alſo offered evidence, that there was ere 
| general reputation in the place where the father, mothe cel! 


and Samuel:xefided, 5, that: he was born-bgfare marriage; 
which the Judge was likewiſe of opinion to reje 


| "Eby further offered: to produce one Joſenb Dow/ell u le 


witneſz, to prove that he had heard one Crips ſay mal 
times, that the leſſor of the plaintiſf was a baſe· duo ha 
child; which evidence was rejected. And dafl bet 


plaintiff to a bill in the gourt of changery, by the ce . 


leſſor of the plaintiff and his mother; in which anſe ou 
the mathe declared him to be illegitimaig; that he v 
born before marriage, and privately baptized; and a 
publicly baptized after marriage: which, evidence 
Judge was alſo of opinion to rejecct. A verdict paſſed "tc 


ide plaintiffs, PIR: to Yo ba. of ene s b 
theſe, points ol Indo 


ny, BIZCTMENT,, - 


it was inſiſted, that though the teſtimony of parents 
n their life-time, or their declarations after their deceaſe, 
night be admifible-i in caſes where proof of the marriage 
ras preſumptive only, as by cohabitation, or general repu- 
ation; yet neither their declarations, nor their perſonal © | 
eftimony, could be admitted to baſtardize their ifſue : 
vereas in this caſe, the fact of marriage was actually 
in bored: if ſo, the evidence offered was rightly rejected. 
jn ſupport of the poſition, ſeveral authorities were cited; 
of which were only applicable to children born in wed- 
ock, -LokD MANSFIELD. *©* The law of England is 
ar, that the declarations of a father or mother cannot 
rice: admitted to boſtardize the iſſue born after marriage. 
offen at here the evidence offered was only to prove when 
jc iſſue was born, and to_ſhew whether it was Ager 
uriage, or after. The objection goes à great way 
non Wſoceed : it goes to this; ; thateven if the father and mother 
was rere alive, their .own. teſtimony could not have been 
notheMcccived.”'—1n ſupport of the rule, the fact of marri 
rage W's admitted; but it was, nevertheleſs contended, 755 
e evidence ks a ought to have been received. Tha 
ſell Ae legitimacy of plaintiff did not depend upon MA 
a Stevens or a third perſon, was his father, ſuppoſing him 
have been actually born i in wedlock; but upon the fat, 
1 Au bether he was born in wedlock or not. That the. 
viſter, though evidence of his being the ſon of M. and 
was by no means concluſive as to the time of the birth. | 
inſt WM bat then was the beſt evidence the nature of the thing 
anſef ould admit of ? Moſt clearly, the teſtimony of the 
rents themſelves, if alive ; eſpecially of the mother. 
If ſo, why are nat her declarations to be received after 
.nce Her death? (Loxp MansrizLD. “ Suppoſe the father had 
ntered the day or hour of the child's birth in a leaf of 
s bible, would not that have been evidence bes 1 Moſt 
wink t ndoubtedly i it would. And * there are many dif- 
me B b 5 Li tindons 


(or « 
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Ante, 371. 


Ante, 372. 


and in Rex v. Inhabitants F Reading, the mother 


It Was formerly held, that if the huſband was within fl 


| it dſputed, whether the atteſting witneſſes to à bo 
| done over and over again: and it is much too clear 


allowed to prove a clandeſtine marriage at the Fleet, 
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indian in the books, as to Bow 8. 40 an anſwer. Wi: 
depoſitions in one foit, may or may-not be read in 210 Met 
ther, not between the ſame parties; the mother's anſng 
in chancery was here offered only as a folemn' declantigg 


by her in her life-time. That in queſtions of pedigra l/s! 


declarations of perſons of the family have been co. 
quently admitted. Parents have been examined in cou 


admitted to prove every thing but want of acceſs, hoqi 
the child was born in wedlock. Lory Mansritio, 


four ſeas at the time the child was born, no evident 
could be admitted to prove it was illegitimate ; but me 
doctrine was overruled in the caſe of Pendrell v. Pendre 1 
and from that time the law has been ſettled the oller 
Wap. The whole of this evidence has been rejected. Who 
any part of it ought to have been received which i is mal 
rial, there ought to be a new trial; 'and there can bet 


daubt of its being material. Two queſtions have befor, 


made: iſt, whether the father and mother could hair 


been examined, if alive? 2dly, if they could, whethnd | 


their declarations, though ever ſo ſolemn, can be admiti 
as evidence after their death? In this: caſe there is 
dence of the fal of marriage; none of the time 
the birth. The regiſter only proves the cbriſtening 

conſlat fram thence, when the child was born, As 
bo fclt queſtion, 1 ſhould as ſoon have expected to he 


could be admitted to prove the bond. 1 have At 
admit of doubt. In this court, at u % Prius, a mother 


no. other evidence was given, to ſhew the legitimacy Wi 
the child. A great eftate- was recoyered upon ber fing 


teſtimony, yy no objeQion * ſtarted as to ! 
adral 
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* », $0, the drcdarations of parents in their life-time, Lay 
__ 5, - known advice given to a father and mother to make 
atteſted declarations; in writing under their hand, of th 

preciſe; time of the. birth of baſtard eigne and the ſubſe 

quent marriage, to preyent controverſy touebing the in 
heritance..., K the credit of ſuch declarations be ins 

„ Pracped, it muſt 5 left to the jury to decide. As to tly 
acclaration made by the mother of the preſent plaintifh 
in her anſwer to- tlie bill filed againſt her, it is n not lik 
offering # depoſition or an anſwer in, evidence againſt 4 

perſon, nat, party to the original ſuit. That cannot by 

done for this reaſon ;. becauſe ſuch perſon, has it not i 

4 his: power to croſs- examine. But here, the anſwer j 
offered only as. evidence under her band, of having Nai 
ſuch declaration. Therefore L. am of opinion, that 
part of the evidence, which Va material in. this - 
and which ought to have been admitted, was rejedte 
there muſt be a new trial,” . — ASTON, J. 1 am of f 
dame apinion. I think rejecting the general declaration 
of. the father and mother WAS, Wrong 3, and. here the d 1 
claiations, are not inconfiſtent with the regiſter, but 
rather ſtrengthened by it. F. or if the, child was bc 
after maniage. the mother di not 5 en eig 
Manterr. ow 
ben *. in na. , caſe, not even, in . 15 | fart * 
can à wife be receiyed to give evidence, tending to 
minate her hyſband ; as wWas ruled in. The King v. 
2 Term Rep. Inhabitants of Cliviger.. In that caſe, Aznnunsr, | | 
| 63. £ there, 1s no doubt but hyſband and wife may prove ti 
Own marriage, on a queſt an of ſettlement... This caſe a 
on pazticular circumſtances. A marriage in fat had be 
proved v with one woman: the queſtion was, whether 
w ws pauper's lawful wife. T hen another woman 
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and was in truth his-lawful wife. That creates a doubt, 
whether it was competent to the wiſe, to prove that her 
huſband had been twice married. Under theſe circum- 
ſtances, I am of opinion that ſhe was nt à competent 


that the queſtion of ſettlement raiſes. no. intereſt-,1 in the 
whoſe ſettlement is in diſpute, therefore I laꝝ all 
| ele of. intereſt out of the eaſe. For though the 
dence of the woman Would have gone to ſhe w that her 
dulband was liable to maiutain her, yet that objection 
ould have gone to her credit, not to ber compe- 


ther trial. But the ground of her | :ncompetency ariſes 


uſband and wife to give evidence that may even tend to 
niminate each: othen The objection is not confined” 
rely to caſes Where the huſband or wife are directly 
uſed of any crime; but even in collateral caſes, if their 
dence tends that way, it ſhall not: he admitted. Nou 
the wife was called to contradict what her huſband 
ad before ſworn, and to prove him guilty.of perjury, /as 
ll as bigamy: ſo that the tendeney of her evidence was 
charge him with two crimes. However, though what 
might then ſwear could not be given in evidence on a 
blequent trial for bigamy, yet bet evidence might lead 


g tos a charge for that-crime, and cauſe the huſband to be 
ng. \- orchended. In that point of view therefore I am of 
r. don, her teſtimony ought nat to have been received: 


cauſe it is an eſtabliſhed maxim; that huſband: and wife 
ll not give evidence to criminate each other Gnom 


joſe of proving that her huſband was guilty of 
amy. The queſtion is, whether ſhe was à competent 
cls ta proye'that fad. The diſtinQion between com» 
petency 


called, to prove that-ſhe bad been before, married to him 


vitneſs to that purpoſe. + It has been long eſtabliſhed, 


ncy, becauſe.cit;-would: have been of no avail on an 


om a principle bf public policy, which does net permit 


ln this caſe the wife was called proſeſſedly for: tha 
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petency and\cradit-is by no means accurately: 65 5 a 

many of the books the ſhade between them is: fo light, 

that the boundaries of either can hardly be perceives, 7 

ut in all the books which treat of evidence, | there 1 Jah 

certain technical rules laid down, wWhieh are highly bens : de 

Arial to the public, and ouzht not to be departed fran £: 

== Some of theſe relate to huſband and wife: and we fu 1: 

3 the general rule, as to them, to be founded, not on u unn 

1 Found of intereſt, but of poliey; by which it is eſiabliſhe 
mat 2 wife ſhall nat be called to give teſtimony in die 

degree to criminatr her huſband. And Lord HAlx Jake 

the ſhall not be called even indirectly to criminate h x 

And that rule ſeems to have governed all the 

_ from that time to the preſent. 11 

Proper one, as. it tends to prevent diſfemtions dong 

families. Then what are the circumſtances of this cat in 

as applicable to that principle? The huſband was fin h. 

called, and afked, whether he had ever been married 

10 this woman? A ſtrange queſtion ; to which 

might have demurred: however, he anſwered at '% 

that he never was. Then the fame party immediate 

K 


called bis ſappoſed wife to contradict him, and prove hi 

o have been guilty of bigamy. It certainly wu 
Eoinpetent to her ta prove her huſband guilty of thectin 

of bigamy. The true line upon ſuch occaſions is t 

| broad one, according to which a wife ſhall not be pe 

eee eee bn e e e ſbar 

6 ug 4 4 © IHN 

And it is nom admitted that Um ch of 2 

woman may be proved to be a baſtard, by uber evi 

| than that of ney-acce/s by the huſband. Thus, on t 
T trial of an ejectment (Thonp/ar v. Saul), the, leſſor of t 
plaintiff made out his title as heir at law 0 Jahn 7 

3 the perſon laſt ſeiſed, being the nephew of his pate 
SO row In. anſwer to n 
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— the-eſare} ſex-wp\the-1itle" of" Fills 
June Halci, as being» the great · gramdſom of Ren 
Tiherd, ſiſter of the paternal grandfattter of the n 
Jun Tahar dy in wh0t,ͤ̃the eſtate veſted: by purchaſe, under 
a deviſe, having been originally derived from the fad 
Elnabeth's ' father,” Robert” Tilyard:  confequetitly, what 
Babs bad the ſuperior title. The queſtion tete 
d upon the evidence by which he deduced' his legiti- 
Gere from Elinabeth. As to which, the defenditits 
4 e e e in fact between her and 
Jo Hat the great-grandfather of J. T. Hales; but 
| 1 a pedigree, found in the late John Tilyard'd houſe: 


rorr dl it appeared, that J Haks, the *greit» 
nandfather, and. the ſaid'El;zabeth had had iſſue Fofeph 


bw, 
=" 


nd further, that Robert Tiyard; the father of Elimaberh, 
n his will, dated th November 1714, called her "bis 
rbter Elizabeth Hales; and ſeveral other family wills 
icnbed, the Hales as couſins. Some expreſſions of the 


ales as his heir at law; but it appeared that thoſe as 
ll as the pedigree, took their riſe from the paſſage in 
Robert Tilyard's will, wherein he called his daughter 
rabeth by the name of Zliæabeth Hales : and befides, 
re were fimilar expreffions of acknowledgment from 
late Fobn Tahard; as to the heirſhip of the leſſor of 


r maiden name of Tihard, with one Simon” Kilburn, 
th whom ſhe lived in Norwich for ſome time, without 
ning any children; that Kilburn then left Norwith, after 


x nd wile, „eee 
always 


Sl 


te John Tilyard were alſo proved, acknowledging J T. 


plaintiff. To countera& this evidence, the leſſor of 
plaintiff proved the marriage of Elizabeth in 1705, by 


ich time ſhe and Hales lived publicly together, as m 
wife, for ſome years; during which time chat fon was 
n who was ſtated in the pedigree to be the iſſue of 
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| always. been confidered in the family as a'baſtard. Wen 
che huſband was during that time, did not clearly appeat; fary 
| but a very old witneſs ſaid, that ne went to Ladu have 
13 where it was ſuppoſed he. remained, and returned Rob, 


. - Narwich after his wife's death. It was further prove 
tat Joſeph: Hales, the fon, mentioned in the pedi 

_ always went by that name, except in one inſtance, whe 
be ſold an eſtate after his mother's death, which had be 
deviſed to her by her father Rabert\ Tilyard; and in t 
title-deeds »ſtiled himſelf “ Foſeph Kilburn; i otherwilhlh 
% Hales;“ and his deſcendants always went by the nanffh:cy 
of Halet. It was alſo proved that Elizabeth was burt 
vy the name of Kilburn: The fact of her marriage mi 
. - Kilurn being thus clearly eſtabliſhed, the defendant 

_- .  . <ounſel then changed their ground, and. contended | 
= the right of J. 2. Hales, as having deſcended from d 
5 | marriage; for that unleſs non-acces of the huſband we 
clearly proved, which had not been, nor could be dot 

at that diſtance of time, it muſt be taken that Joſepbt 

ſon, whatever hi. reaſons might have been for taking t 
name of Hales, muſt, in point of law, be taken to bet 

ſon. of K/burn, and could not be baſtardiſed by mere 

dence that another perſon. had cohabited with hig mol 

from whom he claimed. The Judge directed the jury 

that effect, telling them, that though it was no: abſolutt 
neceſſary to prove the huſband out of the realm, in on 

to baſtardize the iſſue, yet it was incumbent. on the pa 
inſiſting upon that fact, to prove the huſband e 

b : not, by any probability, have had acceſs to his wife at 
ttime; which, he conceived, had not been ſhewn, in 
preſent inſtance: whereupon the jury found a \ 
> for the defendants. To fet aſide which a rule was 
- tained, on the ground that the circumſtances given 
evidence at the trial, were fully ſufficient to prove 
baftardy of Foſeph Halen, upon whioſe right the des 


nan 
the t 
ant 
dognit 
W, wit 


IT is 

g afte 
it v 
ll ap 
ce 


- 


2 
£F 


Ls 


"Ix Ir I 


ns fouridet; and tnt it was not indiſpenfbiy mY 
fary to prove "that by no poffibility could the Buſband 
dave had accefs to his wife. © The will of the father, 
Robert Tilyard; in which he called his daughter Eixabeth 
Hales, the notoriety of Hales” cohabitation with her, the 
probability of the huſband's abſence during the time, the 
reputation in the family of the ſon being a baſtard, and 
e circumſtance of his and his poſterity having adopted 
he name of the putative father, all together formed ample 
rounds for the jury to draw the concluſion of His iHlegiti- 
mcy.—AsHRURST, J. after confultation with the reſt 
f the court, ſaid, that he was of opinion there ought 
be a new trial,” He added, that he was convinced he 
d laid too much ſtreſs on the neceſſity of proving non- 


ſes who could prove him conftantly reſident at à diſ- 
ce from his wife. That the huſband," in this caſe, 


ieved in London; and that there was no direct evidence 


other circumſtances which went ſtrongly to rebut 
| preſumption of acceſs, and to ſhew that the ſon was a 
Hard; among others a very forcible one occurred, that 
the ſon having taken a different name from his birth, 
name of the perſon with whom his mother was living 
the time, which had been retained by him and his de- 
ndants ever fince: which was a very ſtrong family 
wpnition of his IE —Rule orte WTR new 
vithout er N mn 103, PEN 


+ 


was 
given 
prove 


it will be deemed baſtard. The law has not however, 
ll appear hereafter (nor could with propriety, pen 
conſidered), preciſely afcertained- what length of 

| time 


Tm when the huſband was within tlie realm, by wits * 


the wife, and went to reſide at another place, as it was 


xcceſs, he obſerved, was very clear: and then there 
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It is a nere Aepl that if a child be bert fo 1. Ral. Abu, 
| after the death of the huſband' that it could not be his 1 5 1 ” 2 
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e e go with child, after her huſbanqq 
death, fo as either to legitimate, or haſtardize the ifſye 
Even the fuculty, who are moſt.conyerſant with, difee 
widely on the ſubjeR. They in general agree, that as 
fiimats (applying the term as uſed in common parlance) 
delavery is/that which happens at the juſt term, i. e. in the 
' aenth lunar month; and that that is illegitimate, which 
eames either ſooner or later; as in the eighth, or after the 
tenth. | Hoffman ſays, the uſual time of geſtation: is ny 
of delivery ĩs in the fortieth week, from the firſt ſuppreſig 
of the menſas; or the twentieth, or twenty-firſt, from 
time when the motion of the | fartvs is firſt ' perceive 
Women are indeed delivered at ſeven, eight, nine, tr, a 
clever months, but not later: though ſome phyſic 
have held, that a delivery may be regular in the faurum : 
month. Monſ. Peyſannel, a phyſician of Lyons, compoſ 
à treatiſe in Latin on the term of delivery ; when at 
he undertakes- to reconcile. all the apparent contrad 
tions of Hippocrates reſpecting it. He holds, that hiſt g 
morteſt term of legitimate birth, according to Hippocui da 
is 182 days, or ſix complete months; and the angel, 1 
= days, or nine months and ten days; and that chi 
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Ice t 
who come earlier or later, do not live, or are not bl: - 


timatc. | | EY * Lo 

Coir. ed, By ancient legal authorities it is 1 that a 
S moys child ſhall not be baſtard, if born within fort w. «7 
after death of the huſband : or within a few days z.! 

2. Cro. £47 the forty weeks, if it can be proved, by tir umfang il 
58. L 70. be the iſſue of the huſband. If therefore the wi 
c lu. 3. marry a ſecond huſband preſently after the death of the! 
2. Nol. 357. it may, according to the circumſtances of the caſe, be 
1,10 child of the one or the other; for if born above f 
Palm. „% weeks aſter che death of the firſt huſband, it ſhall b 


"RT MALCT CR NTY + - | 
bild of the ſecond5; but iß within even months after} 5 
te, above referred tu is It was found by verdict, that Co. Lit. 183. b. 
Hary, the ſon of aathi ea which was the wife of Re : . 
tempus legitimum mulieribus conflitutunt. . And thereupon | 0 
it was adjudged, gudd dictus Heuricys dici nan dabit falins © 
ſræuicti Roberti qecumdum legem." ct conſuttudinem Anglia 
anſlitut. No degitimum' tempuf in that caſe appolated 
by law, at the furtheſt, is nine months or forty werke; 2 
but ſhe may be delivered before that time ;' which judg- Ws Wo 
ment I thought good to mentions; and this /agretth 3 
with that in Bfaren*Vade et ointerrage praguemem, fy x. B12. c. 4. 
6677 . A Ve 49 44 
MO ook \Daxignon penn A 

* „ Nino nne 05 bestanden de 
3 36G; Sir Edward Cale is: upon principle © | 
2 much queſtzoned;, ãu truth confiderably 
n, by Mr. Hargrawe, who lias inveſtigated thepoidt 
| AA „ 
n upon ĩt : a ο] ment which I ſhall take the liberty 8 + Þ 
a in 264d rp ag 5 Ro e 
5 „hamm „ A dei 70 Mu Wat, nn 
e urban ton 6-1 eds n B46: 4 mi l9% ta 1 
; Loan Hal (ſays Ar. Hergrone),- in a not nn a 
ige about legitimacy; gives u fuller extrict af ali: „ 
from the record than is here expreſſecl. . 
Trin 18. E. a reram rege Rot. 19. Buaſond et bd 
23. E. 1. Rot. 2. in aſſize by Jan Ne enk 
y ſon of Beatrica, who was wife of Rabert Nadtenll, Hale, 1156. A 
W quod \difius "Henriens faut mate er nn tt 
44 40 ſentimanas gund tempus"'eft: ufitatum: milieribits 5 

1, er quo: pe Robertus now-hahuit ace au 
dam Beatricem per nnum menſem unte mur tem ſham, © | 
2 
Cece wy 2 


7. Rol. Abr. Lord Coke or Lord Hale. But Rolle agrees wich the fo 


356, 337. 


quence. 1. He is ſhort im not expreſling, chat the u 
mentions forty weeks, and ſo Jeavingy it to be dene 
nan inference of his own, as which it has accordi 


3. He wholly omits the huſtand having had no accd 


the /ateff time in law for a womargving with child; 
nus from Noll“s particularity, he ſcems to have mol 


wards in the court of a lord, of whom he beld fu 
knights ſervice, the wife ſwore ſhe was wor pregnant: 


THE GREGCALIEEMEDY 


for the plaintif, If his fiate of che cage be con 
Lord Cute is erroneous in ſeveral particulars of cc 


been treated. 2, He exceeds the record; by repreſe " | 
it to ſtile that time the late for a woman going wit 
child, when the record only calls it the uſual peri 


to the wife, for one month before his death, a- fat we 
muter ia; it being very eaſy to allow eleven days after 
uſtal time; but requiring a ſtrong; caſe to warrante 
.- &nding ſach liberality to nearly fix weeks. 4. The w 
- prefitmitur, which Lord Cote paſſes over, is of in 
for t àndieates, that notwithſtanding — . 
time, it was conceived to create only a preſumption for 
— "conſequently, if very cogent circumſtance; 
adtount for the protraction of the birth; and in favout 
the-wife's- chaſtity, had occurred, the judgment niz 
wizhi on looking into Noll Aürlugment, we foundt 
| ſame andicht caſe of Ragwe!! e, 


as well in reſpect to the record not mentioning the k 
weeks, as to its ſtating the birth to be 1eleven days 4 


nutely attended to the record, his authority, till the wi 
becend appears, ſeems moſt decifive. However, the 
laſt particulars, in which Lord Cote differs from LardH 
Aril remain; to which Rolle adds theſe further cin 
ſtances: that the huſband languiſhed of à fever 3 
time before his death; that on taking an inquiſitioniſ 


% m5” 
. * 
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to ptoy$ it, uncovered herſelf in open couft f ihat, in 
conſequence of all this, the lord received a collatetal re- 
ation as heir. The words deſcribing the wife's expoſute 
of ber perſon, are remarkable; for the record ſtates, that 
ſhe being interrogated jurumento afſerebot ſe non ofſe preg- 
naxtem, et ut hoc omnibus manifeſlt ligueret, cas opt 
. 


« IT reflets great diferedit on the, 2 eum 
(continues Ar. H. whoſe., delicacy ſeems offended, at 7 
the circumſtance), which permitted ſuch a. groſs. inde- 
eency ; and ſtill more on the kings judges, who ſuffered | 3 
it to be recorded as one of the grounds fat a yerdift bo- | 
fore hem. How landably centrariant is the proceeding ö 
on the writ de wentre lnſpicieuad. This remedy ſor dhe heir 6 

for of ogainſt the pretence of pregnancy, ſo. well knawn to be | 

of earlier date than the reign of Edcuard the fin, as jt was 

bang! in the Ames Wr - ger. — 

or ex nd though in ſubſequent times, the ſheriF ws - 

ordered to ſuramon à Jury compoſed both of mem and = 7 * 

nomen, yet ſtill the ſearch was to be made by the latter 

only. What harſh ideas of the times might we. b led io 

E the early introduction of the writ. Je u in- 

did not that the unſeamly record 
a mee lrerbeins; ind frnnpniatind | | 


* 7 1 * 7 
. q £ 


mot WM'fimonies of a more advanced . refinement. in judicial 
he widihoceedings did not concur, to zeſcue the age of our 


glih Juſtinian from the ſuſpicion of a general praftics 
if ſuch harbariſm. Let us then ſuppaſe the tecard to 
* u it in in Rull, which is more probable to be the - 
muh; 1 

8 e andrew — 


| lateſt time dur law⸗ allows for a woman going with child 


ſumed againſt the child being the iſſue of the deceaſed buf. 8 
band, it ſeems fair to ſuppoſe, tliat the law was underſtool 


ſtder every eceſi, unleſs very extraordinary indeed, a 


raid livery.” Matilda, que fuit-uxar'comitis, pretends to be big 
buy the Earl, Which was accordingly found? periinguiſitionint 


2 5 tempus-lapfum el, E ſecundum curſum par iendi non potef 


till Paſcb. 10. E, a but the queſtion hung in deliberation! 
huſband, and had iſſue born forty weeks; and eleven din 
v. Stacey. Audretus dies of the plague. His wife, who w 
Judged legitimate, and heir to Andrews; fot᷑ parts 


3 but ſhe "op not cohabie with W 


HE BEOAIL AIM EDT 


On the contrary, no particular time being mentioned, the 
period meant muſt be found out through ſome other me. | 
dium; and as the record Rates other unfuvourable tireum Wl 
ftances, befides the exceſy-of time, and that dhe gury pw. ,. 


not to be ſo ſtrict in the time alluded to, whatever tha ju 
time might bs, as indiſctiminately to-condemin as illegii. Ml. 
mate, all children not bort within it; but father to con N 


only raifing/a-preſumption/agaift them. This conſtruc- f9 
fion iselearly [moſt conſiſtent with the terms of the'record 


in queſtion, ".'"Aftor the caſe of Rodwelly Lord Aal z, 
me fotr folkiwimg caſes. Ro-, part. g. E. a. M, Gillen Jo 


de Clare comes Glouc. dbiit 30 Juni, J. E. 2. in par lamm 
tout. 1 Hil. 9. F. a. the fiſters and coheir pray 


The coheirs teply, that „% comitiſſa præguaus eſſet, tantun 


dici impræ gra 


ri à comits:: yet they could not obtain livery 


Note ach K. 2, where a woman in ſuch-a caſe, immes 
diately utter the death of the firſt huſband; took a ſecond 


after the death of the firſt luſband, and it was held to be 
the iſſue of the ſecond huſband. 1 M. 15. Fac. B. R. 44 


a lewd woman, is delivered of a child forty tpeeks.ond 
days after the death of the huſband: yet the child was ad 
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poit 
urſe 


protrabi ten days ex accidente. AA. 4. Car. in Cui. W 
and afterwards P. 5. Car. B. R. Tbecur marries à leut 


* en. 


- 
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jetted of incontinency with [Duncomb; Theear dies; Dan» 


ries her; two hundred and cighty-one days and fixtern hours 


tion, the ifſue ſhould not be à baſtard, but ſhould be ad- 
judged the ſon. of Thecar. 2. No averment ſhall, be re- 
cived that Theear did not cohabit with the wife. 3. 
Though it is poſüble, that the ſon might be begotten 
iter the huſband's death, yet, being a queſtion of fact, it 
ms tried by a jury, and the ſon was found to be the iſſue 
of Tbecar. Lord  Hale's caſe of E. 2. appears very ex- 


Z 6a Per 


S 
1. 


vel 


Jen. 9. E. 2, when the livery to his ſiſter was further 
poſtponed in parliament, being within one day of a yeat 
id ſeven-months ; which is a much later date for de- 
hrery of a live child; than the moſt liberal in their 
alculations have hitherto aſſigned. However, on reading | 


uite accurate, As to the caſe of R. 2. it confirms the 
ubt we have elſewhere ſtated of the opinion, that if a 


r the death of the firſt huſband, the child may chooſe. 
s father; and is an authority for deciding according to 
be proof of the woman's condition when her firſt huſ- 


. 281. | Palm. 9. 1. Ro. Abr. 356. and 'Thecar's, in: 
Mm. Jac. whe AN hm Lit. Rep. 1 $3 eYSv2 1 


fry 


* Wie of nature; * it is true, generally call 
e C 3 nine 


unb, withirr three: wecks after the death of "Thecar,- mar- 


after his death, ſhe is delivered of a ſon. Here i it Was 
reed, 1. If ſhe had not married Duncomò, without queſ- 


mordinary; the time from goth June, 7. E. 2. when the 
Earl of Glaucefler died, to the quindene of Hilary, or 29th 


dow marries again and has a child within nine montlis 


nd died. Lord Hale's two other caſes are reported in 
books; Alſop v. Stacey being in Cre, Jam. 641. 


# Ir our ole le A . ) wat 4 as. Aris 
point of time, it would not ſufficiently conform to the 


he printed copy of the original record, in the rolls of Rot. Par. 1. v. 
arliament lately publiſhed, we find Lord Hole's note 33 · 


oþ 3 


THE LEGAD REM rr 


n "To each being of thirty days, the uſual penal 
- for a woman going with child ; but then they allow, thy 
as a delivery may be accelerated by accidental cauſes, ſo i 
à frequently protracted; not only for ten days beyond the 
nine months, but to the end of the tenth month, and 
ſometimes for a confiderably longer time. Juſtice ther- 
fore requires, that in the cafe of poſthumous children, an 
exceſs of the uſual time ſhould not operate further, than 
by raifing a proportional preſumption againſt the legiti 
Macy. The Roman law was very liberal in this reſpect; 
for the Decemviri allowed, that a child may be born in 
the tenth month; and though a law of the Digeſt exelodz 
the eleventh, yet the emperor Adrian, after conſulting 
with the philoſophers and phyficians, decreed: even for 
this; where the mother was of good and chaſte. mannen, 
A like liberal diſcretion probably prevails in moſt eoun- 
trios of Europe; for an inſtance of which, we appeal u 
à writer of great authority, who reports à deciſion by 
majority of Judges in the ſupreme court of Friefland, | 
which a child was admitted to the ſucceſſion, though ne 
born till thres hundred and thirty-three days from the day « 
the huſband's death ; which period wants only three da 
of twelve lunar months. Sand. Deci/. lib. 4. tit. 8. Definit.1g 
Nor will our own law, notwithſtanding what Lord 
advances, if the authorities are duly collected and con 
fidered, be fqund deficient on this intereſting ſubjec 
Indeed, there is a paſſage in Britton which gives counts 
nance to Lor Cate limitation of forty weeks; for tl 
writer excludes from the inheritance poſthumoys childre 
not born within forty weeks from the huſband's de 
However, even this witer ſeems to extend in ſome & je 
gree beyond the forty weeks; unleſs he meant to m 
the wife's conception exactly of equal date with . 
band's death, which ſurely is not a very reaſonable cc 
Rrußtibn. Rut, n rn on ſuch u nicet) 


2 1 2 denn * 1. 
. the ſew other zuhorities 


huſband's death, as ta create an imprabability of its being his 
child, without naming any fixed period. As to the de- 
termined caſes, the only authorities of this ſort, we. meet 
vith, are enumerated in the preceding annotation ; and 
theſe, duly weighed, will not be found, it is a | 

to warrant Lord Coke's:concluſion. In Radwel' s caſe, the 
finding againſt the iſſue is expreſſed to have been grounded 
merely on preſumption ; beſides, if we conſtrue the record 
properly, the preſumption aroſe from proof of the huſ- 
band's non-acceſs to the wife, for a mohth before his death. 
The caſe 9. E. 2. is an inſtance of allowing ſo much time 
beyond forty weeks, that it ſeems too ſtrong to have much 
weight; but. ſo far as it can claim any, it counts againſt 
lid Coke, The caſe 18. Rich. 2. at firit ſeeras full for 
Lird Coke's rule; the child, though born only eleven days 
beyond the forty weeks, having been declared not the iſſue 
of the deceaſed. But when it is further conſidered, there 
vill be found nothing to prove a poſitive general rule, 
for it was very ſpecial; the widow having married a ſecond 
huſband the day after the death of the firſt : ſo that the 
queſtion was not of legitimacy, but'merely to which huſ- 
land the iſſue belonged, One of the two only remaining 
ales conſiderably. extends the time beyond forty weeks z 
for in Alſep v. Stacey (the firſt of them), the iſſue was 
hound legitimate, notwithſtanding the lapſe of forty weeks 
ud ten days, and the Jewd charaQter of the wife: and even a 
8 to Thecar's caſe (which is the other of them), the iſſue 
laving been born after the lapſe of two hundred eighty-two 
un, there was an exceſs of the forty weeks, though. byt a 
biling one. The precedents therefore, ſo far from cor- 
wborating. Lerd Cote limitation of the uſtimum tempus 
„ whole, rather tend to ſhew, chat it 
C 04 hath 


in our books. are againſt ſo rigid a.zule, Brads is Very Brac. lib. * 
gutious, illegitimizing only the iſſue born ſo long afiet the 5e 7. b. 


8 


\ 


1 
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boch bers the practice in our -courts- — 
_ weeks: merely as the more vsUAL time conſequeutiy u 
to decline exerciſing a diſeretion of allowing a lot vet 
ſpace, where the opinion of phyſieians or the eircum rhe. 
ſtances of the caſe have ſo required · In the courſe of die 
enquiries ' (concludes A.. E.) into the ſubject of M Chet 
note, we were curious to know the general ſentimenti a 
that eminent anatemiſt Dr. Hunter, on three intereſt 
queſtions, - Theſc were, what is the uſual period fors 
woman going with child? what is the earlieſt time for 
child being born alive? and what tlie lateſt? The an 
ſwet, which he returned, was expreſſed in the words fuld 
 Jowing: 1. The zſual period is nine calendar months; Must! 
: there is very commonly a difference of one, two, or thn ther 
Ty” weeks: 2. A child may be born alive at any time froalfſhuve 
three months; but we' ſee none born with powen prop 
coming to manhood, or being reared, before ſeuen caleni new 

dar months, or near that time; at ſix months it cannot 
3. I have known a woman bear a living child, in a pT. 
fectly natural way, fourteen days laser than nine calmiuithot 
months, and believe two women to have been deliven 
= of a child alive, in a natural way, above ten calendi no n 
* | months from ny hour oF ene (672. = 5 


f | 
* ? * 


WD on. jo gas, + ˙ cal wemioned by Lin Baby a8 ſep v Slay 
well reported by Sir George Croke, under the name 
Alſep v. Bawtrell. There the huſband died the 24d « 
March, and the child was born the 5th of Fanuary fe 
| Jowing; . under ene was en 
Wn: . 


— * 


Hine ae ow mach aw fabjea of evidens | 
remains only to add, that when each party has: given 
lenco in ſupport of his eaſe, the plaintiff's: counſel is 1 
general intitled to anjmadvert on the whole caſe, by wh 


a the profeſſion is cexnited-a-rep/i to he joy. Nut is the 


veſtion aröſb, ibo was, entitled es thbe f gebend reply % 
The court decided, chat if the: plainti®ſproved: his: pedi> 
e, and ſtopped ; and the defendant: fet:up à new caſe, 
zich the plaintiff anſwered: byevidence:rwhich ultimately 
ent to the jury: the defendant ſhould; have the general 


wly ; and BULLER; J. ſaid; that man 
oo uin; e dr ee eee een 
8 75 5 Hy me 789. 


res verdifts the! CIT; 8 of courſe, in. 
to the judgment of the court; but four days ee 
1 firſt be given to the other party; within Which time; 
there was any defect of juſtice at the trial, by ſurprize: 
ence, miſeonduct, or miſdirection, the court, on 
proper xr application wall One's the RO and grant 
NEW TRIAL, e ee ' 
„ £22114 2 "I 
TRIALS * Fane in wehen ſn TIE now fubſiſt; 1. Bur. Bur. 393- 
thout a power ſomewhere to grant new trials for 4 g. | 
/ verdict can only be ſet right by a new trial: which 


d by another jury, when there is a reaſonable doubt: 

perhaps a certainty, that juſtice has not been done, 

ie writ of attaint is now a mere ſound in every eaſe; iin 
ny it is not pretended: to be a remedy, | Thers are nu» FOE 
nous cauſes of. falſe verdicts, without any bad intention 
the jurors. They may have heard too much of the 
ter before trial; may have imhbibed prejudices, with. 

t knowing it; the cauſe, may be! intricate; the ern 

mation may be ſo long as to diſtract and conſound at- | 
tion, Moſt general verdiQts.include legal conſequences, - 


en em ell as propoſitions of fact; in drawing which , 
is! the jury may miſtake, and ãnfer directiy contra yy 
y a 


bv. Parties may bo ſurpriaed hy a caſe ſulſel m 
| at | 


S740 LOTS END 80 1 


ſe of Revitt V. Brabant, t dm quiet: of the teunſen d 4 T-Rep. en 


. 
* 
1 4 
* 
* 
7 4 
* 


Blac. 464. 
no more than having the cauſe more deliberately'con4 8 


2 


fore could not come prepared to anſwer. If unjuſt y 


Lens Rep, 


i 


And. 318. 
Stra. 1105. 


ſtances, were to be conclufive, the deterraination of ci 


and unſatisfactory. It is therefore abſolutely neceſſary 


retained upon this ground; and the queſtion tried 6 
again at law, under the direction of à court of eq 
Of late years therefore courts of law have gone more 


citceumſtances of the reſpective caſes. And the rule 
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Abe tri, which they had no reaſon to expeRt; and ou 


difts, obtained under theſe and a thouſand like ciret 
property in this mode of trial, would be very precari 


juſtice, that there ſhould, upon many occaſions, be 


portunities of re- conſidering the cauſe by a new ti olic 
It is not true, that no new trials were granted bek 


« 1655,” The reaſon why it cannot be traced furl 


back, is, „that the old Report Books do not give u . 


. unts of determinations made by the court up luce 
6% motions.” Indeed for ſome time after that period, wifhicic 
granting of new trials was holden to a degree of ſtri&ne 
ſo. intolerable, that it drove the parties into a court lx: 
equity, to have in effect a new trial at law of a mere ley 
queſtion ; becauſe the verdiQ, in zuftice, under all the c 
cumfſtances, ought not to conclude. Many bills have be 


berally into the granting of new trials, according tot 


down by Lon D PARKER, in the caſe of The Queen v. 
Corporation of Heljion, ſeems to be the beſt general 
which can be laid down upon the ſubject, via. dai 
«- ;uftice to the party; or, in other words, attain 
«the: juſtice of the caſe.” The reaſons for granting 
new trial muſt be collected from the whole evidence, 
from the nature of the caſe conſidered under all its t 
cumſtances. Of late years; new trials have been gra! 
et, web: rt Dam Ia ten 
And it is at leaſt equally reaſonable to do it aſter tri 
bar, as after trials at nf prizs, if the juſtice of the 
demands it; or, indeed, rather more ſo, as the latter 


enabled to conſider the queſtion more fully, than they 
ld do in the hurry of buſineſs at ni prius. But there 


a7 EYE er wenn” | 7 
done upon what could have appeared! to a ſingie Judge | Nr i. 


| , whereas the former is grounded'on/what muſt have 
an) A n e ee 


Neem 8 


es n. for no- 
ing tends more to the due adminiſtration of juſtice, ot 
1 to the ſatisfaction of the parties themſelves, than 


lications of this kind; and the eourt and a e T Reps 120, 


2 wide difference between the reaſons -which ought to© 
juce the court to grant ſuch _ . eee 4 
een * / 
bs « ation for a new wink, A | 
tether the verdict be ſapported by the evidence ? And 
2 bard action, where there is ſomething on which the | 
have raiſed a preſumption,” conſiſtent with the juſtice .. — ge. 
the caſe, the courts-make it a general rule not to inter- 
le, by granting a new trial, provided the objection does 
lie in point of law. For if the verdict be confiſtent 
h juſtice, the court ought not to grant new trial. 
| in Deerly v. Ducheſs of Mazavine, the court refuſed $alk. 116.646, 
grant a new trial, even though the verdict was-againf | 
; Certainly the application is. an application to the | 
r1;on of the court, who will of courſe-exerciſe it a, * 
x beſt to forward the ends of juſtice ; if thereſore, on 

on for a neu trial, on the ground of miſdiretrias im a. T. Rep. as. 
pn it be manifeſt that juſtice: has nevertheleſs 
n done between the parties, the court nene dee 
the verdict, ma r ee eder; bene 


4 
— ednlquonethe there, Das 
lt always be a new trial granted, here the verdi& ies 
to evidence: for it is poſſible that the verdict 
' may 


d, Salk: 646. 
2. Burr. 936, 


© oa i 
42 * e 


Fe Wilk. 25» 


| jury found for the defendant, which was againſt his 0 
nion; but that he could not take upon himſelf to e 
that the verdi& was againſt evidence, becauſe there w 


© >. Wil. 307, by ineverthelefs be on the fide-of the «real jufic 


ir clearly appear,” that upon the whole no injuſtice'h 


.  Gught/2ot to grant a new trial: but if injuſtice be de 
dy che verdict, and it be not clear that the plaintiff mig 
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the-caſe 3; of which there are ſeveral inſtances in oi" 
Books, particularlyithe Ducheſs of Adazavine's caſe. 2 
even though the ground of the verdi& be wrong, yet 


been done; or that the plaintiff, by another form of adi 
could recover all hie has gotten. by the verdict the ce 


have equal redreſs, and recover as much, by another fo 
of action, then it ought to grant a new trial. M. 
where, on the motion for a new trial, the Judge ceriii © 
that fix witneſſes were examined on each fide ; that iP" ©* 


evidence on both ſides; '2 new trial was refuſed. | 80 Y 
1. ST: 57 _P ceftti-que truft: bring an ejectment againft a wrong -d. / whic 


2, Wilf. 306, 


and the jury find for him, the court will not ſet it afi 


are never granted, where it appears that the applic 
might have produced and given material evidence at 
trial, if it had not been his own fault; for it would te 


v Wilf. 29. however cafes in which the court will grant new ui 


the trial, which might and ought to have been. Whe 


aon both ſides, the courts, in general, will not grant 2 1 


becauſe of the final Juſtice of the caſe. And new tri 


to ĩntroduce perjury, and there would be no end to lit 
gation, if once ſuch an application was countenanc 
do hen the defendant has obtained a verdict, in a | 
action, the court will not grant a new trial. There 


_ notwithſtanding! evidence was given on both fides; 


where all the neceſſary information was not afforded A 


verdicts are given contrary to evidence, or there has 


been any evidence torfupport' the verdict, the counts lay | 
granted new trials; but if there be contrariety of evidei 


* £4 tr 


* x Y''zjE C run 4 


eren mough the Judge, before whom the Wes 

, ſhould be of opinion, that the weight of evidence 

n againſt the verdict. Under ſuch circummn- 

s/the courts di ſelaim any power to controul the ver- | 

, th j jury being the legal conſtitutional judges of the 

Even the ſuggeſtion of ſurprixe is not, in all caſesy/z. Blac. 29. 

aſon for a new trial, though under particular circums. | 

ces it may. 80, if no further information can be ob. 418. 

d, a new trial will not be granted. Or; if the de- 2. Black. $03. 

unt might have given evidence, which at the trial d 

A prudent to mit: that never iwas. ground iforiat. 

ial. Scarcely .a caſe happens, where evidence k 

r kind or other, is not, in diſeretion, kept back ; nd 

uld be of fatal conſequence; to afford to the parties 

wportunity of introducing new evidence when they 

the cauſe preſſes. 80, if there be a 5! of exceptions} 14. 529. 

trial will not he granted, to diſcuſa the point o , 

which the bil is founded. The bill of exceptiom | 

a the Legiſlature) is in the natur of a writ of | 

and it would be highly improper to ſtop that in 

tu, unleſs the party waive the bill»-of exceptidns. | 

ha objeQion to the competency of witneſſes diſcovered :.T.Rep.717. 

trial, is not of itſelf a ſufficient ground for the grants  _ 4 

of a new trial; though, provided the applitatiom has = 

ſe merits to recommend it, it might poſſibly have 

weight with the court. In truth, there does: not 

a exiſt an inſtance of a new trial being grauted on 

nn allegation; and it would be highly dangerous to 

i ſuch a precedent. But the eee ee 955 

de, by the attorney of an executor defendant (ab- 

* England), though in the actual cuſtody of the , HAT » 
himſelf, yet not known by him ſo to have been | 

ume, has been deemed ground fort à new-triak - - 

e however there are two contrary verdicts, and the 

ee fade to Wan. e party is not 

int itled, 


. 
* 


1 e any.rule.or pradiee, ts a dhicd tid, The 
* 5863. —— nor exen in equity. e ino 


* 


re 181 r & 


4. Atk. 378. i i 230614 2357 mit FRG 21,4119 
adi of attaining the ends of Hy Rs 
- Arcifronanpprenancad in the action of ejefment; 
 .- cane the injured party might bring 4 new een 
Nut as the courts became more liberal, they adopted 
7: /-\ ptaſtice, and granted new. trials-in ejeRment. (ag wel 
-: .,..{ iatocher actions), where the party applying would fu 
by a change of paſſeſſion; as where the plaintiff has 
tained a verdict, it makes a great difference to ithe- 
= ſendant, whether he has a new trial, or is forced to; 
| come plaintiff: in a new ejectment. EjeAments are { 
tituted-2n the place of real actions, in which the title 
peared upon the pleadings; and, af ceurle, gave no ro 
for ſurprize. We ſhould therefore (ſaid Lozp M 
nk. r und, in the caſe of Clymer v. Litter) © rather lean 
| * new trials on behalf of defendants, in the caſe of ej 
: n, emen Mae 
wh i 

ne bes eee the court will 
52 . F. 2 permit any amendment to be made in the 
cord; the intent ofa neu trial being to ſubmit the 
queſtion to the conſideration of another jury. In 
eaſe of an eje ment, the court might relax the rule. 
whatever favour it may be diſpoſed to ſhew, on ana 
_ cation ſor a new trial in-cjectment,. it ſhould — 
remembered, that, on ſuch an application, the n 
- queſtion muſt be, whether, under all the circ 
. the verdict be, or be not, according to juſtice; | forth 
T. n. the Judge may have made ſome trifling ſlip in 104 
tions to the jury, yet, if juſtice be done by the de 

me court ougbt not to interſere. If indeed the f 
doubtful, and the attention of the jury has been & 


r of cha «ut gant fr 


* Blac. 921. 


triad : S · 


to give the unſueceſaful party the chance of obtaining a 
rerdict; provided (as before obſerved) the former one be 


vill the court grant a new trial, merely becauſe the/fub- 
ef litigated is of value and importance, unleſs there tbe 


jarty applying into a defence of which he was apprized 
at the trial. Were the party, OO has a defence, which 
he knows is neceſſary. to be eſtabliſhed at the trialʒ but, 
to make uſe of it, relies upon another, in 
ich be fails, permitted to avail himſelf of: the firſt; as 
id for a new trial, it would be à great inlet ti per- 
ä y 1d therfors ſuch n application would no doubt 
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1 Me _— * W's. 215 4 


77 ſlip or miſtake that will be admitted as CI 
Pi, and ERP ene HOGS CHO 
b OSHA 


A $47 „ * 
» 4 |, & 4 4 1 141 v . 


. .. eee. 


. 
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N this ation} the plainti® e eee 
|; he recovers e vosefsso of the land : "exe- 
won is of the poſſeſſion only. 
ho be becomes ſeiſed according to his title? To which 
may be anſwered, that hen a perſon is in poſſeſſion by 
(u every ons is, who enters in execution. of a judg- 
| in 6jeRraent, becauſe the law does no wrong), the 
| poſſeſſion 


jury, the court ought not to grant a new trial, in order 


xereeable to the equity and conſcience! of the xafes Nor 


ſome /criout doubt in the queſtion ; Bor perhape w ler the a. T hn | | 


0 Us 2382, 4 


Bor ov eee ee aba 3- Burr, 123% 
i the eircuraſtances of the caſe juſtify it, yet it n not 


tr mern r 


Hence it may be dd,. 


—_—— x nm 


| 
C 
| 
( 
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© -* -Þdfſefionabdthe title,onite:--It ig 4 s 0f law, th 
EL | when IE d e ” 
| ſection oft I lauful means, (he; ſhall bean poſſeſſion 30 'k 
A donne TO HIS (TITLE; a3; where: tlie title! is to be Ku 
. . ſce, ha beeames ſeiſed infer Mhete ther title is tot . 
à⁊à2a eeſtat · tail, he becomes ſeiſed of an oſtate · tail; and . 
oh : the law caſting the eſtate upon him aerording tok * 
271. fl. T. titles! Were it not-fo, an $jeQment:would. be the lf. in 
ineffeQual remedy for the trial af titles; toc: eſtates, 1 'Þ 
would never anſwer the purpaſe for which it was brot. 
bare: poſſeſſion, after an-execution-or entry! om a;judgmalih... . 
in gement. The grrateſtabſurdity wd follow! we A 
it ther wiſe; for ono might have rightful poſſeſpoſiſ,, . 
5 with lan immediate remainder: to himſelf: an taib ; a notar it 
| which never exiſted, till (as was ſad! in argumenij . ift 
x. Burr, 60. Caſe of {tkyns v. Horde came to be debated. Recognizihlh t 
ef £31 * U t this.doQtrine; Loan MAxsmzzn, in his judgment ) tit 
that caſe, ſays, eee ee by : 
ks. uutitiqus remedy; then in truth and ſubſtance a jdn 
4 144. „ in-cjoftement is a recovery affe paſſion. (no of 
A | 4 ſeifin or freehold), without prejudice to the right, 


« jt may afterwards appear, even between the parties. Tur 
& who enters undestyuiitalanth.and-fubance, can on 
ebe poſſeſſed according to right, prout lex poſtulat. If 
4 has a freehold, he is in as a freeholder: if he has a ch 
+ tel intereſt, he is in 28:2 termor ; and in ceſpoct of 
« freehold,. his poſſeſſion enures according to his rig 
It he bas no title, he is in a8 a treſpaſſer : and, with! 
any re- entry 1 ae ee is liable to account 


s ee %% Nino oo Rog wie No 41.4 ſua 


1 0 # 61 gaitaes fy + 29rnuad:; 
re is an act Wem bannen ö 
fobes; bdefiroysthe title of the adyerſei party. A iure 


ment in ejectment, by which anly the paſſeſſion is 
ti ats 4 | a . 


* 


# 7 *in Wer. Pe 400 | 


4, not only Witidys the right of poſſeſſion 1 | * 
, the adverſe party, But giyes # right of poſſefion to che 3 
dreror. Were it not to produce that effect, the leſtor =— 
f the plaintiff <ul neither enter, nor be intitled to the ET 
it of babere faciat Foſſe Menem but having a a right to en- „5 
u and ſue out that writ, infers his right to the pol- | 
on. Whilſt the judgment ſtands in force, it removes 

p intervening eſtate out of the way; during which time. 
tis the ſame as if it had never exiſted ; and the reco- | 
ror's right to the poſſeſſion will continue, till the rode. 
ent be reverſed, or falſified in another action. Like the 
e where tenant in tail ſuffers an ertoneous recovery, ſo 
Ing as the recovery remains in force, it is a bat to the 
i, and the iſſue in tail has no right to the eftate-rail: | 
| if tenant in "tail ſhould difſcjſe the recoveror, and die, 

e iſſue would not be remitted ; becauſe he has but one 

r to the land (which is by deſcent), and there wuſt be Co Lit. 349 K 
titles in the ſame perſon, to make a emitter. And 5 


by any intendment a judgment i in cjeAment, after ver- 2. Will. 1. 


, can be ſupported, the court will certainly - ſuſtain 2 — Ns 


ante, 213. 


Tux vet N the xroind of the judgment, | 
ht not to be entered for more land, or for different | 
els, than the defendant was found guilty of by the 
fai. Yet a variance between, the verdict and judg- 
mt, occaſioned by the mifprißon or default of the clerk | 
entering the judgment, i is not fatal, but may be amended . 
the court even after a writ of error brought. As where | 
plaintiff had Judgment, quad recuperet terminum of a Cro. Jac. 631- 
unge aud ten acres of land, and the verdict acquitted 
333 quoad the land; though the judgment v 

er than the verdict, yet it was amended, becauſe the ' = 
luce aroſe from miſprifon of the clerk, who had "nbr 2 
ſued the verdict, which ought to have been his guide 

* d Wk 


— 


in making up the judgment, and no miſtake i in poink 


"Gdered, either, where it is for the whole, or for part on 
of the premiſes demanded by the action; or, where t 
are ſeveral defendants or plaintiffs, and one of them deff ec 


® 
* , EE 4 4% * 


‚ three following caſes: 1. where there is no appe: 
; 2. where the landlord defends alone, inſtead of the ten 
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law, in giving the judgment. And the party ought 1 : 
to ſuffer for the | clerk's twiſprifion, fince the ſtatute ond 


8. H. 6. c. 12. gives the Judges, in affirmance of 
judgment, power to amend and: reform what, in they 


| Eretion, ſeems to be the miſprißon of their clerks. m⸗ 


Tax judgment in ejectment is either againſt the can 


ejector, or againſt the tenant, upon a verdict: the for \of 


5 A before, the latter always after, an appearang 


Warne there is a verdict, the judgment may be et 


(] 


Jos DGMENT Boba the caſual ejector, i is entered in 


3. where the tenant, having appeared, refuſes at thet 
to confeſs leaſe, entry, and ouſter. 
WHERE there is not any appearance (which ma 
known by ſearching the Judges books in the king's be 
and the prothonotary's plea-book in the. common ple 125 
the plaintiff muſt draw up a rule for judgment vid 
clerk of the rules in the former, and the ſecondary in 
latter court; and then make an incipitur of the dec 
on à double half- crown ſtamp, and alſo on a roll of 


Term: theſe he muſt carry to the clerk of the judgn : 
in tie king's bench, and to the prothonotary in y 
common pleas, who, on ſeeing the rule for jud 


will fign it 2c:orcingly. But in the common ih 
plainyf muſt make out a wairant of Forney far 


A. — 4 
s 4 . oy 
4 #; 1&7 14 


% 


15 117 
fenc and carry it, with the other paper, the fre- 


jonotaty, when he ſigns TO: 


WK 

Ir judgment be ſigned againſt the caſual SEL . . 
made appear that no declaration was regularly ſeryed, 
court will ſet it aſide. Alſo, where judgment has 

en obtained againſt the caſual ejector, but no trial loſt, 
court will (on payment of coſts, and the tenant en- 

ing into the common rule to confeſs leaſe, &c.) ſet aſide 
judgment, as in other actions; and not put the 
unt to the charge and hazard we NIE back . 
e another action. 


brconpl v, where the landlord deforide one it Barnes 4to 
the tenant, judgment muſt be entered againſt the e 
ul ejector; that the plaintiff, after having tried his 
| againſt the landlord and ſucceeded, may have the 

fit of his verdict, and obtain poſſeſſion under the 

ment againſt the caſual ejector, which, under ſuch 

ba, he could not. 


HIRDLY, where the tenant, 1500 eb refules, 1. Keb. 249. 
he trial, to confeſs leaſe, entry, and ouſter, the judg- 
It againſt the caſual ejector cannot be entered till the 
| be returned, on which is indorſed, that the nonſuit But ſee ante, 
for want of confeſſing leaſe, &c. : for it does not e 
ar that the defendant has not complied with the rule, 
fer the aſhzes at which the cauſe was to have been 
|; therefore the judgment cannot be een till the 
Term after ſuch aſſizes. | 


uur the plaintiff RN a verdi& for the whole or 
ut only, of the thing TOR . 


Das bh At IF 
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entry of the judgment is, that the plaintiff. reeupern 

minum verſus defendentem de et in tenementis prediflis a 

F. N. B. aao. H. ſendens capiatur. The firſt judgment of this kind ſa 
| to have been about 14. Hen. 7. For otiginally the pi 
tiff recovered only damages in this action; becauſe ty 4 

for years were ſo entirely, at common law, in the p 

of the -freeholder, that they were generally ſhort 

often expired before the ſuit could be determined: 

Ante; 4. about the reign of Hen. 7. they began to extend 
© great length, which neceſſarily and in reaſon altered 
judgment. The remedy would not have been coma 
ſurate to the injury, if the plaintiff could only have n 

vered damages, when he had made out his title to: 

term, which, upon the face of the record, muſt appe 

the court to be ſubſiſting: hence the eee 3 
en ter minum. : 300 * 


ro. El. 144+ en if the judgment be ts guid en poſſe 
* termini prædicli, this is as operative as if it had been 
4 peret terminum prædictum; becauſe both ſignify the 
thing, and the poſſeſſion only is to be recovered of 
Co. Lit. 28 fl. habere facias poſſeſſionem. Hence, if the term expin 
Savil, 8. ing the ſuit, the plaintiff cannot recover the poll 
\3- Mod. 349. becauſe the court cannot give judgment for the land, 
it appears on the face of the record that the title to 
determined: yet he ſhall have judgment fat d 

becauſe the treſpaſs remains as before. 


Lil. Pr, Reg. As if an ejectment be brought, and the demiſe 
S03- tte 1ſt day of October, when the plaintiff has ti 
| ſuppoſe an eſtate for another's life, and the 1 of 
ceſtuy que wie dies, when the title appears to be! 
deferidant, the plairttiff may proceed in the a&iol 
4-T -Rep-683- recover his damages, though not the poſſeſſion: * 


* 


| | "BY PEO TIS vr. 
uur muſt belong 86 dhe deſendent Tho' plaini#: is 


0 titled to damages, eu TR age 19s harp 

| bro 

* ar eee 17895 x 

RY Ir the plaintiff has à verdiQ at rk ud os 


ſtance, where he declares! of an ejectment in D. and 
and the jury find the defendant guilty in'D. anly, the 8 
went is, quod recuperet terminum in D. et quid df j 0 
aur: but for the other part, whereof the jury acquitted 

e defendant, the judgment js, qudd querens 1 in . 

did, . A 


WHEN the defendant was found e ths entry ha | 
be, be, quid defendents' capiatur ; becauſe the ejectment being 
treſpaſs vi et armis, Which is a breach of the peace, 
x who was found guilty, uſed to pay à fine to the 
ng, for which, at common law, a capi pro fue iſſued. 
Tua proceſs being abuſed by the officers, wha. would 
law the defendant thereon, unleſs he compounded for 


we he fine, which was uneertain in its nature; und the | 
+ "> itſelf receiving not any benefit fram the ſinęs, ina - 1 
4 of weh as they were never eſtreated into the exchequer 00 6. and 6, W. 
rent the abuſe, therefore, this proceſs was taken away and M. e. 14 

N 1 ſtatute, The plaintiff 1 18 now to pay the officer, in 

"WS of the fine, the ſum of fix ſhillings and eight-pence, 


lich is allowed the | pra in . | | 
Ix the eaſe of Lindſey and Sir John Clerk, aeg, 
ua verdict in ejectment upon an original in B. &, and 5+ Mod. 283. 
writ of error was brought in parliament: to prevent = 
nor, it was moved to have the opinion of the, Judges, 
won the fifth and fixth of Mill. & Mary, which takes 
the capiat pro fine in caſes of this nature; whether 
= that ſtatute any judgment, quid defendens capiatur, 
git ta be entered on record in 3 | 
943 f * 


E 8. 


js 


© 
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3. 


: vi et anmig, Ge. or whether any other ſpetial entry oy 
to he made in lieu thereof, taking notice of that dun 
After debate it was held, that the ſtatute having u 
away the fine, no judgment of e capiatur ſhould be enten 
7 againſt the defendant, nor any thing ii; lieu thereof. 
. ee . 4 omitted: ne judgment, 


Cro. Car. 406. ons . 1 an aſi oo 3 * 
the huſband was acquitted, and the wife found 2 
the judgment was quod capiantur, and held good; 
cauſe that was only for the fine, which the huſhy 

ar IN Pays as the * could not. 

Pro. Cur. 178, w „Gen 0 in wiferiardld pro fu 8 

1 pot peculiar. to this action, and therefore need not 
inſiſted on; but if the plaintiff declare againſt three, 
ſeveral parcels, ane. be acquitted- ef all, and the other ty 
of part, but found guilty of the reſidue, it need not 
twice entered that tlie plaintiff is in miſericordid; that 

once pro falſe elamorę againſt the perſon acquitted of 
and a ſegond time pro faſſo clamore againſt the other ty 
who. are acquitted of part. It is ſufficient to ſay, th 
the plaintiff it in miſericordid quad all the defendant 
then on the face of the judgment it is _ enough, 7 


endo fingula ſingulis, 4 524 


Ir defendant be ee of part, and 17 ** be 

tered quid defendens fit quietus, quoad that part whereof| 

© * is ncquitted, this is error: becauſe the judgment in t 
action is not final, as in a writ of right: nor does it pn 

toc} the defendant from any furthier ſuit, but only aq 

bim againſt the title ſet up by the plaintiff in the a&c 

* El. 768, But as the plaintiff's demand was groundleſs as to th 
part whereof the defendant was acquitted, the jadgme 
as 10 thap is, n eat. OO PR. * 
plaint 
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nd, a5 to „ that, fo no farther. 2 to detain him 
nger in court. And if one of the defendants: die after 
dict, the plaintiff, as hereafter. will be. ſhewn,. ball 
re judgment againſt the ſurvivor, . on. ſuggoſting the 
ath: but then the judgment muſt be, that the ſuxyivors e 
nur; and. as to the perſon « eccaſcd, quod guerens * 
uat, G. 2 8 E ran t a 4 
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Tux latter part of the judgment, - vix. Ko querens _— 1. Burr, 563. 
nat; Cc. has been held to be unneceſſary ; becauſe, 

n ſuggeſting the death, it is awarded by the court, 

that further N aa ttay * the mom 3 | 
deceaſed,” | 3 


g 
> TT 4 OF 4 18 H * 7s, * 4 + 
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— 
* 


WHERE 9 are ſeveral defendants, or plaintiffs, ry 5 
je of them dies, how the Judgment 1 is to be taken and 


11 n 70 
ſtered, | . y * 1 * o P I A 
not | x ret * \ * Vo nc $48 * 27 14 1 «S To { 
, : 


Ir there be ſeveral defendants, and one gies, after iſſue Moor 469. 


* ined and before verdict, or after verdict and before 
er ty S 
* ugment, the plaintiff may proceed againſt the ſurvivo 


ke ] ut then he ought to ſuggeſt the death of that Gade 
the plea r roll; for it is not neceſſary to enter the ſug- 
ion on the 15 f prius roll, unleſs to direct the Judge 


veen whom he is to try the iſſue, and that * has ju- 
dition to try it. ; 


Tais was decided in the caſe of Fer v. 98 on a t- Burr 363. 
it of error. Denn was plaintiff in the court below, 

| Elizabeth Far and Rebecca Savil Far were defendants. - _ Bey: 
de had been joined between the plaintiff and both the : oe 
fendants, and day was given to the parties, &c, « At 

which day (uſing the language bf the record), comes as 

vell the plaintiff as the ſaid Elizabeth Far; but the 

other defendant, Relecca Savil Far, doth not come; 


Dd4 and 


THE LEGAL AZTMEDY 
and the ſheriff och not return his writ.” Than g 

death of Rebecca Savil Far was ſuggeſted on the roll, | 

=. | the 'uſual way, a new venire awarded to try the if 
2 againſt the ſurviving defendant Elizabeth Far, and * ty 
$ all further proceedings againſt Rebecca Savil Fw &þ by 
« ceaſe,” ' "Then Was ſet forth the record of the pot 

the 'affizes, and the recovery againſt Elizabeth Far; U 

the judgment was, „that the plaintiff recover his tem 

i againſt the ſaid Elizabeth Far.“ It was objected, ti 

| fle 11 Prius roll was erronecus in itſelf—that the # 

prius record varied materially from the plea roll—that h 

omiſſi on of quid ſuerens nil capiat per breve,” a 

Rebecca Savil Far, made the judgment. erroneor 

that judgment ought not to have been for more th 

2 moiety of the lands demanded. The death of Rely 

Savil Far, i it, Was faid, ought | to have been ſuggeſted uf cut 

the ni uſt pris 1 record; and it was not ſufficient to menti 

Barnes 3. jt in the jurata part only. Waldo v. Harriſon was cin 
where the jurara in the record of 1 niſi prins was ameniiſſſde 

on the ground that the Jurata- part of the record is pon 

an award of the court; but only to annex the proceeding 

Rebecca Savil Far was in that part ſaid to be dead; | 

that was only in a parentheſis, by way of recital, 

not in the part proper for a ſugge/fion of that deſcripti 

—which ought to be a full and poſitive. afſertion—in 

much as proceedings are had upon it. That the rea 

did not authorize the Judge te try the cauſe betme 

one of the parties only. There ought therefore ty, 

a new, venire awarded, or the former one ought to 

been awarded againſt both defendants. And 

1. and o. W. 3. the death muſt be ſuggeſted, yet. a recital was nd 
1 ſuggeſtion , ; and which was not à diſgantinuance, 
2 miſ-trial, not helped by the ſtatute of Jeofails, 

. the Fl 1 record varied waren from the nl 


! 1 Wie 
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: - 0 69 . 9 


nern,, 
ir it was nat between, che ſame. parties.—Lony Mana, 
E. thought there was no diſficulty in the objections. 
The three firſt. were ng more than whether. tha Judgs 
4 juriſdiction ta try the cauſe between the pluatif 
4 the living defendant only. Now the ſuggeſtion, 
ward, and all the proceedings, ſhewed ons of the defens 
ants to be dead. There was an award for the-proceeds 
gs to ſtay as to that defendant, and proceed againſt 
he other only; and the jury was awarded as againſt the 
ing one, the other being dead. Both were alive when 
bat e was joined; and it was properly awarded upon the 
ie roll, and acknowledged. The ai pros, roll. was. 
-a for the direction of the Judge, to try it: and it was 
e mot traverſable on that roll. The two laſt points Are 
plain. The judgment is right enough: and exe- 
eution muſt be taken out according en right and 
venta: juſtice of what is really recove Mr. Juſtice 
s cieW):x150x held it not neceſſary to e tranſcribs 
mende very words of the ſuggeſtion. from the plea roll 
don the nit pris. roll, and all the continuances , but 
cedingWnly enough to notify to the Judge what iſſues he Was 
try, and between whom. * It is as properly put in 


| the niſi prius roll: here is no variance, but only an 
viſion of what was unneceſſary to be put in. Ang 
was no need of the © querens nil capiat pen breve 3 
ere is ſufficient without it. As to the laff exception, 
re ey might be joint-tenants ; and then tis ſtrictiy zight, 
f not, the plaintiff recoyers his term a and 
care not tou out execution. far more than be ha 
as noo night to recover. 
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ll Ir the plaintiff ca to "trig and brain 1555 
plea ent againſt all the defendants, without ſuch ſoggeſtion, it 


* 

4 by 

* » 
6 ” , 4 
3 fl 

* :, * 

= 

; # : 
a 8 
0 


he jurata, as any here elſe ; and it could not be ttaverſed 
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burt to defend for the whole, and may, on fogyeſtin 


dine defendants: " conſequently; as to that patt whit 


* 
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in error ; beezuſe there can an be he vefchet er Nie 
againſt a perſon not in being. This is to be'underſtig 
whete feveral defendants make 4 3omf defence forth 
| whole land demanded :* for there they bare 2 joint tith! 
conſequently tlie death of one can not abate the ation 
becauſe the whole intereſt comes by ſurvivorſhip to the 
others: then "the" plaintiff hatlr ſtill perſons befort m 


the death of dne of the defendants, proceed againſt the 
reſt. But where the declaration againſt the prong o b 
is for ſeveral parcels, appertaining to- ſeveral def 
and each defends for his part only, there; on the Jah 
one of them, the plaintiff cannot proceed againft the ſur 
won for aT the land demanded in Dis geclatation 
for upon each defendant appeating for a part only 
there are declaratioris delivered againſt each of chen 
quoad his part; which make them in the nature of d 


e- e the deceaſed; fo perſon remains it 
court agyinft whom is rad can 1 be of. hom or executic 
awarded,” 5111 ( dire gon? dug 
£53: gy 54 us 71 Fe 75 en mg rd . ! | 
o whete' there ure been pili, and one d 
before verdict, ot f judgment, the ſurvivors may proctel * 
beczuſe, where feveral declare on one leafe, it is manife 
on the fice of the declaration, that they have a ju 
initereſt, which,” on the death of one, muſt * 
the furvivors therefore," having the whole intereſt, 11 
proceed for the recovery thereof. "We may add to thi” 
that an cjeQtment' being an action of treſpaſs, if f 
commit a treſpaſs, and one dies, there can be no rea 
why the reſt ſhould not be puniſhed for the treſpaſs; u 12 
therefore they may be procceded againſt. 80 where 
- ouſter, which iv treſpaſs, is commſtted oft the jou! p 
bon of ſeyeral, and one dies, as * Joint way 

þ yire 


* % 
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lies, it is but /renſcinable- chst de Garwivors- Manie e 
haye redreſs for the injury which was done to the poſs: 4 


ol | | 
on: E Aer een 5 ee _ 
th proceed: : * * OT 244 e 2 — 2 12 | | = 


243 34: *%# „ Wo” 

Ons of 1 xs Aae died WH ide joined ro. Car. 1 
znd BEFORE verdict, the plaintiff proceeded to trial agaiuiſ 
l and afterwards ſuggeſted that one of the defendanm 
lied AFTER verdict, which the other defendarits'admiltted 
o be true; on which the plaintiff had judgment againſt 


1 


” he ſurvivors, who brought a/wriv' of ertor the cjỹ 2 
+ ought it could not correct this aſtey- judgment i because 
: (bc jadgment, as given, muſt ſtand, the court having' nuss 

uon vver over it, at leaſt after the Term in which it was 


en, And in the oxchequer-chamber they deubted ß 
error (if ſuch there were) could be tried there be- 8 


then 

Funn the ſtatute of 1/7 prius did not extend n e 

Abi ich was 0 4 0 . 

wi ; 

cal bur in a later. eaſe it in aid, hat E e ws 


ught againſt two, and after iſſue joined, one of * 7 
1 dem dies, and a venire is awarded as to both the de- 
de Kants, and a verdi given againſt them, yet, upon 
mn ting the death of pne of them upon the roll; the 
ntiff ſhall have n, for the mn the 
Is ſuch caſe it is a the Weng to gags * 
ath on the roll before trial; and ET 
iſſue againſt a furviving —— 5 


| e brought 9 A's Rol. Rep. 
Ws b has a verdict againſt both, but before Cr. Jas, 256. > 
nt the huſband dies, the plaintiff, on ſuggeſting * | 
ceſt fo gebe inthe wile ee 


* 


| l aun | 
We i ob cichpnfa ome dnabaatiee end 


fore ſhe/1s-puniſhable for her own, aft;- when 1 injuriom u | 
another z. hut becauſe, where the wife is found guilty of 
the ejeAment, ſhe muſt either have obtained that unlavi{ fl » 
| poſſeſſion jointly. with her huſband, and then it ſarviva, 

| mat; in either [caſe the plaintiff may puniſh het, an 1 
roecoder the poſſeſſion, enen ee en i 
ee er IJ. . 

| Nea n ee ef 
1. 1. Rell Abr. Amen Abels but one hiadr in been 4 
HO aſter: verditt on a trial AT: Bar, but beſore 5 ch 
given, the plaintiff dies, yet the court may pads ye 
judgment far him thaugh be be dead becauſe the jug h. 
went and verdict, being both in one and the ſame Tem _ 
als esel eee fo 
eee ö | 
: - "Bo if the trial had been at ail arm. N A pin U 
N Abe ae and before the day in beige, no juif u 
ment could have been given; becauſe the peſfea comes pr 
as of the Term ſubſequent to the death of the phaintifſf ,, 
and the judgment cannot, by any relation, precede f -. 
daeach of the plaintiff; conſequently the/- judy th 
whether given for or againſt him, muſk be erroneous. Wl .. 
Tuis however was at common law; for now, byt T; 
117, Car. $ C. 8. made perpetual by 1. Jae, 2, C. 17-1. 688 n. 
| is enacted, that © in all actions perſonal, real, or mixt * 
0 « death of either party, between, the verdiG and the ju in 
ment, ſhall not bereafter be alledged for error; 6 % 
sf 2; Gear judgment be entered within two; Terms woe | Le 
06, 15. * verdlict. In the conſtruction of this ſtatute, it l the 


been holden, that if judgment ben, though it be 
 . antercd an the roll withia two Terms after the verdidt, 


AF . : 
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fafficietit | and tat if ner pat dis fr thecommets- a, he, 

ment of the aſſizet, though before trial, it is within che 

remedy of the ſlatute, ee e * 0 

e r r eee 1 (IR er * | 

| x ity Rift; '' ow 3 
Bot 2 ſir ey 2 ee to 9 | 

in Earl v. Brown... The plaintiff died after verdiQ;:and : | Wilk, 364, 4 

before judgment was entered: afterwards, judgment'was 5 : on 

entered and execution taken out, without any fir facies - = 

ſoed out at the ſuit of the repreſentative... It was moved _ © 

to ſet aſide the fieri facias, and it was held, thatalthough - | 

the judgment was regularly entered by 17. Car. 2 . 

yet the fieri Facias iſſued irregularly, for thete ought to 

have been a -/cire facies; fo the fieri faciar was ſet:afide, 

and the money levied Fenn ; 3 

ſendant. K tte Ee e Gt, ed Malt 

FIN £2081; | | N. Oi . 

| b a TBE: | 

times take time to deliberate previgus-to giving judgment: 

under ſuch circumſtances, and. that the party may not be 

prejudiced, it will permit judgment to be entered, as of 2 

the Term in which the peſtea was returnable, ume fro unc. 

Thus, in Tooker v. the Duke of Beaufort, (where, while 1. Burr. 3 

the queſtion was depending before the court, who took g . 

time to adviſe after argument, the defendant died), it was 126 + 

moved for leave to enter up judgment, as; of the next © 4. 2 

Term after the verdict, which was the Term in whieh it 2 

might have been entered up, if a motion had not ob- 

ſtructed it. 1. Leon. 187. J/ity's Caſe. It is diſcretiohary 

in the court to grant this or not. 1. Sid. 402. Griſpe and by. 

Fackſon v. Mayor of Berwick, in point, 1. Ventr.'g8. . C. 

Lonp MaNnsFIELD. It ſeems reaſonable; take.a rule to | 

ae Tue rule was ae ny 25 FL 26 
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2: Mot. 252. ani though the deathiof the phintif abated 

the action, yet, ' becauſe the leſſor of the plaintiff wy 

. A looked upon, by the court, to bs the pefſonyeoncernd 

t INTEREST, if there was any one of the fame nate 

with the plaintiff, the court would preſume him to have 

been the perſon; and in ſuch caſe not ſuffer the action to 

8 5 ate, becauſe he leaſe was made to the plaintiff, only to 

waizy, try the title. Let it is faid, that if the nominal plaintif 

. releaſe to one of the tenants in poſſeſſion, who is made 

dioſendant, ſuch releaſe is a good bar; becauſe the plain - 

tiff cannot recover againſt his own releaſe, fince he is 

plaintiff on the record. But if ſuch a" releaſe had been 

Pleated, the court would probably have ſolemnly decided 

againſt it; or, at leaſt, have permitted the leſſor of the 

plaintiff to change the name of the nominal plaintiff; 

Salk. 2660. for the releaſe is a contempt. Now however ſuch an 

Oe 698 objection cannot probably ariſe, inaſmuch as the plaintif 

on record is not only nominal, but generally fiftitions ; 

| as John Doe, Jabn Coodrigbt, John Goodtitle, & e. and 

ſuppoſing ſuch a circumſtance to exiſt, yet, at this day, 

the defendant could not plead ſuch a relesſe; becauſe he 

is tied don, by the rule, to rely on the general iffoe. 

If he were to offer ſuch a releaſe at the trial, it would 

not be admitted to defeat the action; the court, on the 
contrary, would exert every mean, within its power, to 

diſcountenance the practice of colluding with the umi 


-IncrwanT to the judgment are the cosT8, or expences 
of the en which are r u as next in N to be 
l of. . | i 


Ir the tenant do not appear, and „ be EY 
quently entered againſt the caſual ejector, the plaintiff has 
no other remedy for his coſts, than by an action for the 
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beſve profits ;, in which they nnn. 
tenant, Le ieee hy HET + irg 
yy Kr 446 ne 

But if We tent appear, „ un- 

zer the uſual terms of conſeſſing leaſe, &c. and afterwards, 

it the trial, refuſes to make that.co be is liable, 

upon the rule by which be Was . 0 

pyment of coſts ; which if not paid, an attachment, 


kndant not confefling leaſe, &c. If the tenant appear, 
confeſs leaſe, &c. and a verdict be given againſt him 
pon the trial, the judgment thereupon is entered againſt 
the tenant; oh which judgment, the plaintiff may a 
out execution, as in ordinary caſes: for N is not a caſe 
n by . TOR (9,5 48> non too x5. wallet 
p30 
By the words of the old hs Rt ted 
ynal practice in the king's bench was, that upon not con- 


de rule in the king's bench differed from that of the 


bo pay the Pong his colts, to be taxed af the protho- 


„ 


ucuſed the plaintiff from the coſts of the * in caſe 
the defendant did not, at the aſſizes, confels leaſe, &c, ; 


v be, that upon the defendant denying at the aſſizes to 
confeſs leaſe, &, the rule for confeſſing it ſhould-be 


perſon, having authority from the plaintiff's leflor,. for 
U being; e if the ſame were not paid, the court, 
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les againſt him: and this is all the remedy which the Bard 


glintiff has for his coſts, if be be nonſuited, by the de- _ * MY 
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[therefore (in 13. Car. 2) on a motion that the defendant „Keb. 
hould pay coſts, for not confeſſing leaſe, &c. it was de- 
ned. Afterwards, the rule in the king's bench camo 15d. 502. : 


arricd to the maſter, who ſhould tax coſts upon it; Which Sax. . 
colts ſhould be demanded of. the defendant, by. ſome nag r. Neg. 
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« '; plaintiff died ' BEFORE "THE COMMISSION=DAY of. 
 "affiizts, the caufe was called on, and the plaintiff was not 
 "Faijted, becauſe the defendant did not confeſs leaſe, ! 
The boote häng rer moved, that the prothonoty 
. might tax coſts, upon the conſent- rule, eee, 
of the plaintiff's leſſor, it was inſiſted for the defendan 
PIG | that the executor was not intitled to coſts, the rule bei 
| merely perſonal ; that if there had been à verdict | 
tte defendant, he could not have had any coſts; and d | 

no \#:tachment” could be iſfued againſt an exccutor {nn 
non · payment of coſts in ſuch a caſe, nor could any adi 
5 da ſuſtained for them on either fide: and of that opini 

Barnes 419 was the court. But in another caſe (Goodright v. Hil 
here the plaintiff's leſſor died aFTER TRIAL of 
- cauſe, It was ordered that the defendant ſhould pay to! 
\ *> +. | repreſentative of the plaintiff's leſſor, che FANS worms 
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8 Ay i 10 5 — he nonſuited, for any other cauſe than f 

of not confeſſing leaſe, Ke. the deſendant muſt "tar 

0” coſts on the paſtes, as in other actions and for om 

a b ad fatisfaciendum for the ſame agairiſt the plaint 
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d, arid am attactiment iffues for not-paymenit of them, | 
defendant hall not have an ejectmein 2gainſt the 
üintiff, u AH AAN court, till he has paid thoſe coſts; 
zuſe a3 ever Tüperzor court can ſnforee obedienes 70 its 3 
atules, it wilf of Courſe ſe that obedienes be paid to them, — 
fore they permit any one to proceed in u cue of the. 5 
Aged Vet n was fotrmerly ruled, that a wan right 
by another ej ejefiment, IN ANOTHER COURT, wi 
ing the cofts'6f the former ; arid the reafon deen 
that one coutt could lot take copninuties of tis bales 
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2 „ "well where the former ejeckment was in ee | 
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brought in the king's bench between the lame x 

where (in Hilary Term, 13. Geo, 2 the defendant 

| tained a rule for coſts for nat proceeding to trial; whi 

mere-taxed at 8 51. 8d. after which, the capſe, was tried f 

he ame Term by a a ſpecial jury, and verdict for the d 

ON eddant; whoſe coſts were taxed on the fallen, on f 

| 11th of June 1777, at 273. 10s. Total 3581. 108. 8d. | 

3 part, of which was paid. It was moved in C. P, o H ,. 

the, proceedings in this cauſe till the coſts of the forn 

wers paid. For the plaintiff it was urged, that the ap 

cation came, too late. Ihe declaration was, delivered 

fore the eſſoin day of Eaſter Term..1777+... Notice, of tj 

9 vas given for the ſittings after Trinity Term, Vit it 

l 19thof June 1777-, The plaintiff had been. at thee 

87 of preparing f for trial, and bringing | bis e | 

and the motion Was not made till F riday the 1th, of ] 

In ſupport of the rule it was alledged,. that the cauſe 

foclacat the lad, trial, aud the parties had, oſted ſola 

that they, did not 1 think them. in earheſſ till notice « of tr 
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80, ali <jeſdbient brojfhe by the fraudulent nn 
a inſolvent, was ſtayed, till the coſts of former tjectments, 
ich bad been brought by the debter himſelf, were pad. 
boch was the caſe of -Chambert v. Lab; which appeared! a. Blac. uf. 

) be a mere contrivarice-to defraud the defendant. The 
i ejedtment was brought in the king's benen 177 5 
hich failed. In July 1774, Chadwjck took the benefit 

| inſolvent act, and delivered in his ſchedule. In 
er 1177, fl new ejectment was brought it C. Powhich 
s ſtayed till payment of the former coſts,: To ede 
at rule, and for no other purpoſe, a ſubſequent affign- 
Lud to Chambers, „ This (faid the court) is: 
too groſs to be endured. Rule made abſolute ta 
lings until, &c. and that e 
to the application 9 HE. 1 | , 
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Aup the youre will 1 the . even A 
leſſor of the plaintiff did not enter into a conſent-rule 


the former cauſe. As in Ginger v. Barnardiſton, it was Black. 996- 
wed to ſtay proceedings, till the coſts of two former 
aments, brought on the ſame title, were paid. It 
illedged; that In thoſe, upon the tenant entering 
the common rule, the leſſor of the plaintiff had 
ylefted to enter into the conſent- rule, and no further 
ceedings were had; which was vexatious and oppreſſive þ $383 
the tenant in poſieflion, as there was no one from whom 

could recover his'coſts. ' It was ſhewed for cauſe, that 
roſts were payable till the lefſor of the plaintiff joined 
the conſent- rule. Pzx ToFam Con. We think this 
cation very juſt and reaſonable. It is ſaid, that a 
r of the plaintiff is not ' anſwerable for coſts by 

Ftenant, or a new defendant entering into the common 5 
till he himſel$ joins in the conſent-rule by figning EY 
ae making his optjon to proceed againſt the - 
' defendant, This, whether reaſonable or not, has 
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not our own. opinion onlys but that of other Judge, 
that whatever foundation there may be for the pradii 


oppreſſion, as in the preſent caſe, it will exerciſe its 
riſdi tion over this ficitious a to in 
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Tuben the sees n Ihe unde i F 
againſt whom there had been a verdict in a former ejed 


gow fot the ſame premiſes, the court would not fla 
; proceedings in the latter, till the coſts. of the forme 


proceedings; for though both actions be not «comment 
by the ſame perſon, yet in truth it is equally vexatior 
to proceed in the latter, till the coſts of the former aii 
be difcharged. But no new ejectment can be brought | 
the defendant after a recovery againſt him, till he | 
quitted the poſſeſſion, ot the tenants have eng 
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Bur hay the. 1effor of whe We enrol 2 
under an artachment for ene CNN 
met ejettment, and brought a new ejectment vf 
the ſame demiſe, the court refuſed to ſtuy tho p ceedt 
therein, till the coſts of the former ſhould be paid. 
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ind ouſter, according to the rule, when he has accepted 4 
\ declaration, he cannot haue a writoferrors Mense in 
ſoch caſe, the judgment is againſt the caſual ejeftor 5 the Pof, 4:6 
&ſcndant thereſore, not being party to the record of that 
judgment, cannot have a writ of error thereon . And if 
the deſendant bring a writ.of erros in the nams af tha ca- 
ſual ejector, ſuch ejector, being a friend tothe plaiutuf 
for, may releaſe the errors; or, an a mation for n men Barnes 40 
', the court will order it to be entered. So, if the ec. 181. 
landlord be permitted 40 defend, a writ ol error cannot be „ Ra 9. 
iſued in the name of the caſual ejeſtor. But on a rn 
of error fram an. inſeriar court, in name of. e caſual 
apr, the court will not order a non pros! to i antorod, 
though his releaſe of errors he ſhe wn: becaqſe inforias courts = 1 
ne not competent to proceed, as beſare obſerved. hy a rule Aue, 1 
for confeſſing leaſe, &c. 8a iſ an infant bo tenant in poſe T. Raym. 53. 
ſelion, and the! plaintif obtains. judgment againſt the car mY wh” 
ſual ejector, far not conſeſſing leaſe, &. and the infant == 
brings a writ of error in the. caſual cjeftor's nume, and — _ 
the defendant: in error ſets up @ releaſe. from the caſual — 1 
cje&ar ; the court will not ſuffer the releaſe ta be. pleaded | 3 
in bar of the writ. of error i becauſe no laches are imppu- 
table to the infant, for not conieſſing leaſe, c.: in ſuch 
tf therefore the ald practice is adopted, of fuffering be 
» » 19-4061 eee 
nme, to the end. Ja Sha Ne 
5 146; +5 M6 ee Sato don + 
| Br the 26, K. dl . eee | 
execution hall be ſtayed by writ of  errorg,upen.any 
judgment; after verdift in giaciane firmer; canteſs-the 
* paintiff'ig ſuch writ of errox ſhall become bound, .in 
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ſuch coſts, damages and ſum of money, 28 ſhall be 

% awarded upon or after ſuch judgment affirmed, ſen | 
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A rit of error in parliament, in an ejeſtment on the de- 
miſe of one Beugbey. The court eompelled him 70 enter 
into à rule i not to commit waſte or deſtruction during 
5 the /pendeney of the writ of error. Ar. Smart did 
not oppoſe it: and e e int kn "= 
e eee drum! 
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3 Au KY dee e alijch was on'y 
_ writ of error, from the court of common pleas, Thomas, 
the defendant below and plaintiff in error; offered to be 
come bail to proſecute the writ'ofierror,' and to juſtify in 
in ejectment, and alſo for 291. coſts. ' It vas alled 
that the plaintiff had à mortgage upon The Jan 
see n fab" un Wey wose och be bee. 
conſideration of the clauſe in the ſtatuta, and alſo of i 
practice, (which requires him to juſtify in double the rent, 
did accordingly admit him to be bail (though: objected u 
on the ground of inſolvency) ; and the rent being 16l. pe 
aum, he juſtiſied in double that ſum. Thy r 
chey had nothing to do with Ihe: bc 
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1. Burr, 126. Aun in the caſe of Ahn v. * 
. - was given (in ejectment) in the ae ting 
bench, for the plaintiff, upon the right; but againſt hin 
upon the remedy,” which had bern barred by the ſtatute a 
_ Litgitations;/ On this judgment a wtit of error 
brought by him in the houſe of lords; who determine 
e . * and, kiblding th 
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firmance, diſcontinuance, or nonſuit, the courts are to 

c iſſue a writ, to inquire as well of the meſne profits,” as 

of the damages by any waſte committed, after the firſt 

judgment ; and ab thereupon to give judgment, and 7 

ward execution for the ſaws, and alfo for poſts of | 

ſuit.” eg 4" % 2 ln fy | . 7 $3 ec 8 N 38 a 8 

Tur a& does not extend. to any writ of error — I : 

m exccutor or adminiſtrator, And the plaingif 31 32. Mod. 138. 

ment may bring an action of treſpaſs for. the meſne 5 5 
rofits, pending's writ of error; for it may | be that the - 

rt of error was only brought for delay; but ſuppoſing 

to be otherwiſe, and that the plaintiff ſhould. recoyer, 

jr the meſne profits, fuch : recovery may be given in eyt⸗ 
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90 plintif* may "enter, (9 the writ 4 88001 14 Keyes. 9 
on a judgment in ejedment, if he find the poſſeſſion re 
ant ; for the writ of error binds the court, not the | | 
yit of the party: but be muſt not enter with Youes, ay 
Ay 2dminiſtrator brought 1 VER of error, upon. * 1; Vent. 266. 
gzment in ejement againſt his inteſtate ; and though, . A ues x24 
judgment was atbrined, and the writ of error 3 3 Lov. 373» 
ught in delay of execution, yet it was holden that the Orin. 51 
kniniſtrator ſhould not pay coſts : for he is not bound Aue 
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5 In real actions, where the freehold was rect 


mage: 


Has Jeifmam : in ejectment therefore, it was but juſt tha 
1 remedy ſhould be afforded to the plaintiff; . 

0 now bad judgment to recover the poſlefion, might 
50 the ſentence of the law i in exegution, by y virtue of i} 
here  Facias paſeſfonem, But though this remedy to ol 
tain poſſeſſion was giyen to the plaintiff, vet no rule « 
law. i is more yncoiitroverted than that a recoyeror 
enter, ea 2 a writ of execution, hefe the dem 
certain. As the demandant after judgment in a comme 
recovery may enter, or take out execution. at. bis olefin 
fo the conuſee may execyte a fine executory, (v which de 
not take effect till execution, ) by entry, , The plain 
may haye : a re-difſeiin on the ſtatute © Merion, {whi 
gives it after 1 recovery in an aſſige of novel diffeifin and 


recovery by entry, as where the ſheriff . delivers ſel 


"to Fim. So the patron | ' who recovers in quare inpul 
may prefent,. without a wilt, to the biſhop. * 
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tained to ſhew cauſe why A writ: of. lalere faciax/ poſſeſ- 
m ſhould not be ſet aſide, and why poſſeſſion of the”. 


| miſs ſhould not be reſtored... This was an gjefiment, 
which //3ſdem (the landlord) had (upon the tenant 
fuſing to appear) made himſelf defendant, i in place; of 


dement againſt Miſdom the landlord, afterwards moved 
x leave to take gut execution againſt the caſual ejeyr: 


0 editional rule, which always ſtays execution agaiaſt the 


mor had in fact been, regularly ſued. out by the node: 
nc it Wiſdom, before the plaintif had made this moxion 
x leave to take out execution againſt the caſugliejeftor, 
A that circymſignce was not ſhewn for cauſe hy the 
andlord, 


n againſt the, caſual ejector; Which rule was map ab- 


1 rule was the..proper time for the landjord uo have 


x getting into poſſeſſion; that he ſhould have then 
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be caſual ejeQor (againſt whom judgment was figned fn 
it of appearance]; and the plaintiff, having oz 
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Fear, he was put to a new original upon his judgment 
a8 in an action of debt, writ of annuſty, or other perſon 
Action, wherein debt or damages were recovered : but or 
NEAL actions, where land was recovered, the demand 
after the year; might ſue out a ſeire faciay to nevi We 2 
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; judgment. The reaſon of the difference ſeems to en 
bevauſs che judgmene being PARTICULAR, in the x24 0 
ibn, quond the latids; with a" certain deſcription, Meer 
law required that the execution of ſach judgment ſhoulghſ® ! 
be entered on the roll, chat it might be ſeen Whether exec: 
cutiom was delivered of the ame thing of which judgmeahip”"/ 
was given: if therefore no execution appeared on the r js 
2 fei facies iſfued, to ſhèw cauſe why execution od It 
not iſſue. But where the action was PERSONAL, no [t ſee 

. Ns ; faq 
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14s ex inhale by law "yur 

4 action there Was no judgtmemt for amy W 
ing, with which the executiqn could be compated:? 
fore after a'reafonable time: (w Naur and à dy, ig" 
j preſumed to have been oxpctred!; for which'reaow” 


;, to ſhew cauſe why there ſhould not be execuHj˖ʃ + 
left him to his action on tlie judgment, and the de · 
ant was obliged to ſhew, how thar'debt, an 
ann Renn ent, 
ot ile Wat 8 
0 remedy this, and to dener de Wen of proceeding * 
re uniform in both actions, the ſtutute of n . 
6j gave the ſcire facias to the plaintiff, to revive the 
ment, where he had omitted to ſue execution within 
we e judgment was obtained. Quid ee eee 


| mb habent, five" ſervitia aut conſuttudines, recogmi» 
*, vel al quietyiigus iv, "ff fo reptitity 
iz. infra annum, flatim habtant brevis di exceutione illius w. 
hin len:, ct Afertrs majore tempore tranſaſto falla fuerit 


law allowed not to the party, aftet that time, a ſore 
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rment  recopnitio, greed precipiatur vicecomiti qiidd: ſcire de 1. . 1 


erſon n been doubted; on theſe words; whether a thre facies - 
to revive a judgment in ejectment for the land; not 


ve le 28, recoverable in the action, and therefore the act 


i of the act ſeem to confine the ſcire Facias torthoſs 
on, Meents, where only debt or damages were recovered 


becauſe the term or poſſeſſiom was not, at the making 


not be ſuppoſed to provide for it ; hut becauſe tube g 
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ſhou i theſe reaſons 1 take the reſolution in Sider in to be z. Lid. 393. + 


er ext ded ; becauſe though on z judgment in-cjeAment 
mei facias may iſſue after the year, for the damages, 
be I ay the Book, it js not abſolutely neceſſary that there 


Mould be a /cire faciar as to the land. The praftice how. . Salk. 258. 
no ſe: ems to have prevailed eee 
| ; 2 


1: 


70 806 


THE LBGAL ABMEDY | 
ve be. ſome reaſon-/for che practices. 1 
V fue ſaruitia, ſive conſurtudine;; five alia I run vl 
| — — all jndgmenn fi 
Comb. 2 50. give the like remedy on mem by ſeire facias, as-the 
wandant had en a judgment in à real action at comm 
law; if therefore the phaintiif-in ejeRraent; after the yu cle 
take out execution without the ferre: facies, the conf” 
will award a, wris of reſtitution, give 017 wich emanevi 
for; when. the planus temains ſa long quieſcent afi 
judgment, itus preſumed that he has: releaſed the c 
L | tion; the defendant therefore is not ta be diſturbed | 
5 bis poſſeſſion, without being previouſly; called. upon 
ü Aire faciat, and by that mean having an opportunity 
court, either of pleading a releaſe, or wy cauſe, 
be can, why execution» ſhould not iſſaes | 
3 378. the year and day need We 
Gib. Law of are botk out of gourt; ae 
*, „ gquonſque plocitum terminetur, and the defendant t placi 
is determined by che. judgment 3. hut a5 to the paint 
ut remains in court ſorn a year and à day afterwar 
either to receive and acknowledge ſatis faction, or to t 
Leges Vom- out proceſs in order to. abtain itt. The yeat and 30 
W :- was the ancient ter fot the tenant-to demand inveſti 
and do ſealty in the lord's court; which if not 0” 
„  withinthat time, the ſrud waß loſk., Indeed that forms H 
dave been the general. limitation, after. which, lache wn” 
cen. 254. b. eint attached. Accordingly we find thgt, at the cc 
mon law, upon a fine; ar final. judgment ina wilt 
the party grieved could only claim within a 
| and a day the ſame time was allowed for continua da 
. and (in common with other purpaſes) foi tee 
= cad a theefore, after that tim, all prac 
were ſaid to be aſleep; till en n was 57 
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Tae be col your epd sieh e senke the 15 home 
, yet if execution be taken qut,withinapd-gofs © 1 5 
e the year, there is no heceſiity fot a ſeire 
;, No preſumption can then attach, that tlie plain: 
pken out, it may be owing to the neglect of che ſheriff 
at it was ORG „ 453 0943457 $4 Nn N | 
66. ae to ants ie einer jt; Auf.» 
bor if the phigtiff die . dap. his 14 Henry 20s 
zecutors cannot take out execution without a /cire ſacias | 
eee the judgment: though if eu- | 
tation has been regularly ſued out in che lifetune of the” ö 
ſtator, the ſheriff may execute it after his death; be- 
auſe the authority is from the court, and not from the 
The writ of poſſuton has relation to its 4h fe; 
refore, though ĩt be not actually ſued but till aſter the 
ath of the leſſor of the plaintiff} yet if it he f be- 
* dep / eugene eee ee de oges 
en againſt a motion to ſet aſide a writ of poſ- 
kfon for irregularity (for that the leſſor of the plaintiff 
ed before the writ was actually ſucd out) ; the facts 
e, that he died on the 1ſt of March, aſtet which-the 
fie was taken out. It was.cofed. ou the laſt day of tha 
ding Hilary, returnable on the firſt day of the. fol- 
brig Eofer Tem. The maſter certified that the pro- | 
ding was regular, and ſaid it would have been ſo in 
other caſe, as well as in an ejectment, the writ es. - 
ing relation to its hie. The court were eleat/thatche —© 
eeding was regular. It is an ejectment brought by: 
hun Doe, and the defendant does not ſhew that Jen 
plaintiff in the action, is dead However. the-legak 
ion to the day of the 4/4 is propet to be ſupported; 
| „maintenance of the writ of poſſeſhon on à judgment: in | 
Mel Aa Was eee, _ 4> poly 
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4 8 (pox of th lege nt oper e 
OD ver ſhould the defendant be allowed to take any ad 

* " tage of it, when it appears to have been Gone for bl i 

| an vantage, and at his inſtance. But this delay of executi 

8 *95- (being only the compromiſe or agreetnent of the parti 

- ts never entered on the toll therefote/ after the year, f 

Ne phintiff ſhould regularly perhaps move the court for 

frire facias, rr 

eme Ne $6 27H 6 ny | . 
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5. Co. 3. So; ifthe en — writ of ertor, and th 

6. Mod. og prevent the plaintiff from taking out ee cid f 

2. Inſt, 471, the year, and the plaintiſt in error is nonſuited, 1 

„„ judgment affirmed, the defendatit in error may x 

to execution after the Feat, without a ſcire ſacias; been 

the writ of error was a ſuperſediat to the execution, al 

8 the plaintiff muſt acquieſce till he hears the judgme 

above. Beſides, while the cauſe is depending on tbe 

of error; it 8. fil ſub judice, whether the plaintiff 1} 

recover the land or not; and the year for e 

ow to be mama ow the final n n 


* 
116 


a 2 { bes ee 

" + ſul. Rip. * e eee 
89g — erforbe brought ar rER the year is elapſed; and then 

| upon the former judgment be affitmed, ſuch affirman 
vill revive the former judgment, and enable the party 

take out execution without  @ ſcir fatias But from i 
daſe it ſeems, chat if the plaintiff in ertor be nonfuitt 
to- the writ of error be diſcontinued,” there em be no 0 
cution of the former judgment without a % e fatias/' 
. f . plaintiff be reſtrained by injunAion out of ch 
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ar without 2 /cire facjas 3 becauſe. the courts of law do „ 
ot take notice of .injunRions, as then de f rin r- 
' deides, Be en Jrambeabtha inane | 7 
; out execution. within the year, and continue it down. 
5 vicecomes nan miſit brave, Which, it ſeems, cannot be 
ne in the caſe of a-writ of error ; hecauſe that removes 
he record out of the court where judgment was given: > _. 
ad therefore ples eee ve 8h * 
Lt APs „ ef 42x45 
14 nity to Windy e 

To ſive 2 een ee for hai dv 
ave: the defendant pleads an entry into the land after 
ment, and before the ſcire facies iſſued ; this WS due 139 

i an ill plea, beeauſe the deſendant-did-nor-anſmer/ to ©. Ki 
damages as well as to the land, which were both cm- * 
ſed in the /cire facias; the plaintiff therefore had qudg - 
at to take the writ of execution for both land and da- 
xs : becauſe if the whole be nok denied, there muſt 
pe EE IAEA: 5 2 
And in this it differs from a debt in pait,ywhere ik 
F : 


* e otherwiſe N work a diſconti- _ 
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writ and, after the term had incurred, brought as 
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| bis damages and coſts; the defendant demurred- le 
5 bed by the court, that though the- plaintiF-might- 
ow bd 2 {cire faciar. for his damages and-coſts, yet uh 
„fun s for the term likewiſe, which was incurred, was the- 
no e ; and a new ſcire fucias ought to iffue. - 0. "oh | 
ics) Os w2ucd by Horx, that the ſeire facies waigobd 
* damages. but the court were; of aden tet 
P, and xcordingly another ſcire facias was iſſued, 1 
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2 +. Buer. 366. S ecutioh ihouid be- ed, aogweing v0 de i 
and quſtico of what has heeft really #660Ver6d, the pb 
mit be careful not to take out excention for Wa a t 
de dad right to teuoyer. And that the ſheriff. f 
| labour under any difficulty in exciting! the wtit of 56 
ſefnou, the prattice ow is, (diffetent; indeed, from 1 
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— to the ſheriff, that which, in enetution of n 
5. herr. 4674+ be is ts deliver him poſſeſſion of; but to take pol 
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it ſormerly was) for the plaintiff himſelf not oniy to poi 


at his-petil, of only that which he has title to: + fab hy 
N N 
_ proved title to, the court will, in a ſammary way, it 


. vate. poſe and ſet it right. As in Sau v,Dawſen, the plai 
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meriſf, who turned the tenant” out of poſſeſſion oft 
whole, and locked up the «door. Counts. TI 
wrong che writ | ought to have purſued the verd 
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= 2. Abe Ar ds plaintiff recover fobenal imeſfunhgds,” in tht 


as tenant in common, recovered Poſſeſhon of five ei 
ef a cottage. A wit of poſſeſſio was Executed by 


Let there he a rule upon the ſhetiff, and the leſſor of 
Plaintiff, to reſtore the tenant te tlie poſſeſſion of thi 
_ eight parts of the premiſes, otherwiſe he muſt of 1 
HOI Nn for tem. 5 


anden mend f . n 476 1 fabin 

es foffionem;' ſo that not only aQual; but full poſi 
muſt be giten by the ſheriff ;. —— 
———— sorrom; If > 
ee the 800 provided bs ele 
tenant ; for otherwiſe, the wit eduld not be e 
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hs ah deliver poſſeſſion thereof; which is 
ming the tenants out. Fot the deliyery e of, Pol 
Gon of one meſſuage in the name: of all, 1 1s n A 5. od 
| ecution of the writ, becauiſe the pete EM 6s nt 
pee the poſſeſſion of | the other, each having A. 
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Jur it ſcerns by Route, that if all 7 wells » had 4 Rl Abr: 


x poſſeſſion of one in the name of all; - but, without 7:5 

abt, the ſureſt way i is for the ſheriff to remove all the. . 

ants entirely out of each houſe, and when poſſeſſion is ; 
itted, to deliver it to the plaintiff. For if the ſheriff . Leon. 143. 
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on intiff, as he thinks, quiet, poſſeſſion ; and after the _ 1 
if is gone, ſome perſon remains lurking in the houſe, 
it ſhould ſeem, i is no good execution; and therefore 
plaintiff might have a new babere facias, becauſe he 
x had full execution. I have no doubt but the courts 
id now hold it to be CEO of the writ. : 
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This 


bannt the regovery was "f bad. and Son mathe: i ach 
d than, recovered, as ſuppoſe the demand for re. 

un acres,, and verdict and judgment only for n 

fred acres, It ſcemed doubtful, formerly, how the 

if was to give execution, , Ros ſays, je fila, Pol the 


name of the whole. That, indeed, pony > 
i for the ſheriff, when he executed the writ at his 
i ; for, if he gave poſſeſſion of any land not recovered; 
nt in the habere facies pyſeſſionem, be was a treſpaſiar,. 
1 to an action of treſpaſs. But becauſe, the 
efacias is to give the plaintiff the benefit of his judg- = 
which cannot be done without aua poſition be 
r ds 7 aan 2 


an in poſſeſſion of one tenant, it had been ſufficient to 2. Rol. Reps - - 


a all the perſons be find in the houſe, and give the: 24 
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re the plaintiff poſſeſſion. of two or three acres 5 9 
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| Palm. 265. det "Bt Atebatze dis duty by" giVihg oe ae u h 

bal of the A0 F but 09 ht in in ſach caſe to ſet fo 

e acres in kanten e others „ it Would lean 

ce e ecution uncertain, confeq e Ack afford to t 

1. Burt. 629. P plainriff the full benefit of his judgment,” At his 

5 TAY however, the practice is, for the plaintiff to TYP 

. ſheriff? jd of to indemnify him from the defendant, 

Ln chen for the ſheriff to give execution of what the plainti 
ES, ens: bur if the plaintiff take more than N 

covered, and ſhewn title to, the court Ti ſet it Tight, 

Ante, 432» . . 22 85 rn Ks | 
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a give poſſeſh on of twenty acres, according to the eſtirnati 
"$86, of the County's in which the lands ER 
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3. How the ne b is to be G and what relief 

Ke when his poſſcſtion 1 is diſturbed after Execution 

FFT 

2. Keb. 243. THE return of the writ of execution is ſo much in 

1 my f power of the plaintiff, that the court will not, att 

35 — kant of the defendant) dire8t it to heWthrned: hut 

Y 3 * . {tis left to the diſcretion of the plaintiff, that he may 

253- hat is moſt fot his on advantage, in order to have chef 

„„ © | benefit of his judgment; the beſt way to elle Which 
17 2 "Ap ts permit him to refiew the execution at his pleaſure, 

N cn full execution be obtained,” Por the plaintiff can 

8 renew execution, after ont Hubere facias is returned 

fleck "becauſe then ir appears on record//that be hath 

the benefit of his ſuit, 'and-a-new'exectition would e 

fequently be foperfluous : hence the cut will not of 

the ſheriff to make any return, lese at the erf be 4 

* b bober 

limſ 
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1 the writ be rerurdel by e her chovgh notg led, + Browal, | 


. fodlareinwifiit; breanfemhen'ithe* "© "i 
return is made it becomes u record, Hieb theo ch,ͤƷm ia ; 
entitled tu. ii 199 : v pro Berorforit u te 

1720 065 $11 #17 , nee e anne l 

Bur if the write de neither returned not filed ett is Palm. 1 
then no act bf record by which it tart apptar tu the court 

therefore on a fuggeſtiom vicecomes m ht brenn, this = 
paintiff is entitled to a new vritꝭ becnuſe the ofniflion:of 

the officer ſhall not operate 16! his prejudice; Int tlie 

new writ cannot iſſue, until the return of tho firſt be 

apired; | becauſe; unleſb the return be paſt, es 
but the ſheriff may do his duty, and the plaintiff have the | 

full benefit of his judgment: in which caſe there oe 

be no neceſſity for a new "babere facias. Ne Fin} 


lx the oſßoer be ee 6. Mob. a7... , 
Mdavit of the facts," the court will grant: an attachment 
iat che party, whether he be the deſendhht or 2 
iin i innger. Tue writ being the proceſt of the court; any. 
diſturbance to dhe execution of it, is 2 contempt to che 
wthority-of the court from whence it iſſued and u ſuch, 
vill be puniſhed. The proceſs, it ſhould be obſerwad, id 
hot underſtood to be executed, nor the execution com- 
pleat, until the ſheriff and his officery/ are gone, ang dhe 
I Pa ooo er a, e t - - 
Stern wann m7 
bor after posen e e the eee 1. . 
by agreement of che parties, the law ſeethg to mne uus · 
ference, where the plaintiff is turned out of poſſeſſion 
y the defendant, and where by a ſtranger." Wien by 
de defendant himſelf, the plaintiff may either have a new 
laber facir;” or am attachment; becauſe the "defindant = 
F | 3 
| | F fa | hich 9 5 
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3 coast or law. But where a ſtrunget turns the plains un 
| 5 tiff out of poſſeſſion, aſter exeention fully · cx ccutrd, the BW cut 
Y | plaintiff is put to another action, or to an indiq ment, uon 
1 the foreible entry. The reaſon is, that the title was never not 
claim the land by a title paramount the plaintiff ; or mente 
1 cothe in under him: then. the regovery. nd execution, in 
= ' this farmer action, ought not to-hinder the ſtranger from 
kveping. that poſſeſſion which he may have a right to. 
Were tlie law otherwiſe, the plaintiff might, by virtue dor 
| 2 net haber facias, turnout even his own, tenants, who 
come im aſter the execution executed; whereas poſleſion 
wis awarded to him only againſt the defendant in the Wi; 
action, 9 _ who were not parties to the 
ſuit. | "EI WIT £200 Vik on 
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Sry: flit. 72 „ the cafe of Feline v. Auen Um court wsWhithi: 
8 nt Jobnſatt, for toys | 
ho had been put in poſſeſſion by an - habere facies 3 1 
becauſe it appeared that Fobnſon. claimed under 2 p 
judgment, the court would not make ani xule in it be 


cauſel ĩt waa title againſt title; and therefoge- n " nt 
5 tlieit couirſt at lam. $i tant. {6 MIL Kft (1; rerd 


tres Henan arty yore array 9 gif ot boaſt 1. en, rutit 

Bur jn the caſe: of a lenant i (who cannot be ec 

as a mere /tranger ), it is otherwiſe. As in er v. D 

3 3, Black, $92, an attachment was granted, and that abſolute, in the hy 
iinſtance, againſt the-tonant-iq-- poſleGion,jon; anal aan 
5 dhat he had been ſerved; with s rule of ont (which 
1 been made abſolute), for delivering up the poſſeſſion, al 
. had refuſed ſo to do. £ vl ore br „hn 1s 
a wt e wad 15.192 yam Nizaigtn G 202 Mami ni bod. 
817. 4 ee ee Shed presse ejectment, and by agree 
eee, m u land 
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the refidue of his term, ind beld it accordingly Fer folk © " he WF 
CCC us babir Jaded; and exe. 
cuted it. The defendant moved the court for reſtitation, -- - ,. - 


on the grotind of the agreement? wleh ine eenrdybuld 

jor grants but left m to ue Aion? on "the cue gr 

reich of the igröcment; beostfe the- jadgmaur w 

_ zbſ6futely,” - Srbri do tümer = Kg 30 aver 
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Wren deferetice, that denied dae bo mats 
to any attention. For in the caſe Rated] nothing ciN be 

wore evident tha that the eKecuνj,ů Was iſſued con- 

ry to god falth; which, whenever that appenre de | 

vurt, in the cdnſcientious exerciſe df its Cunnaitripojus ds 22K. 2 
ken. vin Iibvepoſe, arid crrect it. aan 70% 855 
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But if the Wippe Bia entered with x T ungtum , . $44, , 
or a given "time, and the plaintiff had taken d execution n N 


thin it, the defendant might have had reſtitution; be- 
uſe; as to the judgment, the plaintiff” was nör to Have 

he fruit of it, Until the time Uirthited was expired Pure | 

puld that appear to the court? fitice' tlie Nd dre 3 

| entered” on the Toll. Ihe difference fem; te have 

en between à judgment by cotifefion, and judgiuem on 

rerdit, Where tlie former was given with 4 coffee 

cutio, if execution was afterwards taken ou conitrary 

agreement, the court would ſet it aſide and puniſh 

attorney ; but where judgmefit was . 

d, there the verdict being the ground of the julgment, - _— 

court would not take any notice of ths fabſequent © i 0 
ſrement of the parties, but left them to their end,. | 
35 before obſerved, according to the preſent practice, h 
the truth be manifeſted to the court by affiduvit, the _ 

ty may obtain neee 


* 
. BY 4 'N 


—— 


2: 3 | XU. Of 


e 
1 
0 * 1 


1h IAEA 


_— 9; gui 3: block Em cored ne * 
| A Das XA. Oak a jon for the, meſne prgſits. „ ac 

1 eile 107 Y2102 it ara r H¹νjuh A 1 bat 
I bes alesdy been,obſerved,,. no ly 
a preper action forthe lu. faßten The n 
obvious. A0;cjeAmpnt, at this day: i A iet A 
nan againſt a _nemina/ defendant, and generally on 
2 ouſter: but an action for the meſne profits 1 
wholly dependant pn, Factu—being brought againk, f 
re@{-tonant,; for profits which he has p2yally received, | 
| ' the-one-/naſe therefore: the damages are mepelj mia 
Anchs other, they arg ſuch as the plaintiff has ſuſtained 
7. T. Rep. 16, A Hej and the fittion in the former docs not, 
any manner, fes the, latter. In ſhort; it has only 
3 objects of enquiry ; namely, length of time, and value 
- the, premiſes: and though, jt be in ferm an aftion, of r 

15 447. bir yet, in effett, 1 it is ta recover the rent, N- afits, 
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Tux action for meſue profits certainly reſults from, o or 
| racher-onſequent to, the recovery in cjcfiment,. It i 
action of treſpaſs vi et armis, brought by the. leffor oft 
plaintiff, in his own, name, or in che name of the nomin 
leſſee (sor it may be .brovght in the name of eie 
inst the tenant in poſſeſſion, to recover; the walue 
profits, unjulily received by the latter, in.copſequence 
rhe ouſter complained of in, the cjeftment, It. in ul 
brought by the leſſor of the plaintiff in, his own, nam 
1 and .in that gaſe, on proving a good title. e 

|» * Hil, an actual ouſter and perceptiqn. of profits, bythe, d 
een dunt, antecedent to dhe demiſe and ouſter ig cem 
he will recover damages for thoſe profits... They art 
dom however; an object of litigation, as the demile 
ouſier i in ejetz ment are generally laid o e the l 
when the leſſor s title accrued, | ; 
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ault againſt, the caſyal ejector i. but it is now ſe Lerch | 
that there is uo, dittinQtian between a ; judgment in eje 2 
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rt pon, a verdi, and 2 judgment by default, Int I Ante, 1063. | 
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1 jot bound by the amount of the rent, but may g 
A jamages : and after r judgment. by defaul It, the the Toll n | 
, or ment are. recoverable, and. are therefore uſbal oy N 


d for as | oth in the 7 acdion for a, meſue . ſer ' 
Bur i in one caſe, WE they were not belated in the | 
erdift, the court refuſed. to afliſt the plaijnthf,” That 

as the caſe of Gulliver v. Drinkwater. The defendant :.T.Rep. a61- 

ſufered Judgment by default. | On executing the writ of 

quiry, the jury. gave a verdict for the rent of the pre- | 

pies, but did not include the coſts of the ches ment. 

be Leſenchht became bankrupt after adgment in | 
zAment, and before the aQion for meſue Profits was  * 9 
wrought. A rule was obtained, to ſhew cauſe why the, 1 
aquiſitian ſhould not | be ſet "64; \becaule'the' Jury had 
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mitteg. that where the tenant had appeared, and confclh 


he has neglected to do that, and choſen to take the cha 
of recovering, in an oblique, more than he could þ 
recovered in a dire&t manner, and hab Failed, I un f 
diſpoſed to affiſt him. Though in many inſtance; ¶¶oſe 
ations « of treſpaſs for 'meſue roffits, the jury take! into co, 
fideration the coſts incurre in recopering the poſſeſ 
þy,cjeAment, yet it does not appear to tnf, nder ll 
circumſtances of #his caſe, that they were bound to de © 
Here; for the ſtatutes relative to bankrupts were made f 
the. bonds of unfortunate perſons, Who, in giving up the 
whole ſubſtance for a fair and equal diſtribution amot 
their creditors, are entitled to be difcharged of all & 
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* * to > the proof REED” in this fg it was forme men 
holden, that if the action were brought 'by the leſſor OW ti 
"the plaintiff in any caſe, or by the leſſee or nomingW are 
plaintiff after Na AL by default againſt” the ciſiſ i de 
£jeQor, the defendant in ſuch action might contro e 
the plaintiß᷑'s title, or right to the poſſeſſion, during 08 part 
time when the meſu⸗ profits aroſe : for though it was e d 


Jeaſe, entry, and ouſter, | he was eſtopped by that confeſſ 0 
from afterwards diſputing the plaintiff's title, in an a 
for the meſue profits brought by the leſſee or x 
plaintif; yet it was holden, that the benefit T p wee. 
b eſtoppel could not be extended fo the leſſor of the ph ag: 
tiff, inaſmuch an he was no party to the record in ei 
ment: and upon a ſimilar principle it was holden, int 
ber. caſe, that the tenant, who had never appeared, co 
not be eſtopped by the judgment aphlt te of 
gjeQor, But it is now ſettled upon principles, that al 
p regoyery in ejeAwent, the tenant is eſtopped from a 
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- profits from the time of the'6ittr eotnplaitiod'of in 
ment: but if he proceed for anteredorr an, be 
ft prove his title to the Ptemifes from e E 
ele, to hem tis right to receive then, © * 
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Tax principles here laid Wy Neem e 5 
r neſne profits, were recoghized arid eftabliſhed" im the 
je of An v. Parkin.” Lox MaveFrels, in dliveting .. Burr. 669. 
| opinion of the court in that taſe ſaid, Call the Judges | 
ue of opinion, that the nominal plaintiff and the eafusi 
ejector are judi Elly to be confidered as rhe KRitious 
form of aff ation really brought by the leſſor of the | 
plaintiff alu ne tenant in Poſſemon; invented ubder . 4 
the controul and power of the court, for the advance- — 
ment of juſtice in many reipests; to force the par- 
ties to go tb" traf on the merits, without being in- 
tangled in the nicety of pleadings on either fide.” That 
the leſſor of the plaintiff, and the tenant in poſſeſſion, 
ze ſubſtantially, and in truth, the parties and the only 
parties to the ſujt. The tenant in poſſeſſion muſt 
be duly ſerved; if he be not, he has a. right to ſet 
thde the judgment. If, after he is duly ſerved, he 
docx not appear, but lets judgment go by default, ſach 
pdoment is carried i into execution againſt him by a „ 
nit of poſſeffon. That there is no diſtinction I 3 4 
f ſul cen 8 judgment in_gjeQment upon a verdidt, and a | 
ec pluWjodement by default. * In the firſt caſe, the right of 
intff is tried and determined againft the defendant : 
a the laſt eaſe, jt js confeſſed. An action for the meſre 
ft: is conſequential to the recovery in ej R | ; 
* may be brought by the leffbr of the plaintiff in his —* 
that all i name, or in the name of the nominal leſſee : —_ 
er ſhape, jt ig equally bis aRion. The tenant is | 
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Its becauſe his poſſeſion is part of of 
be plaintiff. to entitle hiooſclf to regover, in g 
2 — muſt. bew g poſſeſſory right nat barred of 
ſtatute of Limitations, . This judgment like all othe 
only concludes the parties as to the fubject matte 
32:3 dene, bernd the tra- dh the demi 
pp ves nothing at.all: becauſe, bexond chat tine, 
 £ plainuiff, bas alledged no title, nor could be put topn 
en., . 29 thy Jength of time the tenant has gccapy 
< the. jndgment. proves narhing . nor as te the wil 
*, Teles it myſt be proved, how. long the defend 
5, enjoyed the premiſes, and what the Valse was, 
FF, pnanimous reſolution, of all the Judges, upon fþ 
* 4 plain principles, will not only be a certain, and uniß 
- © ruſe upon actions for meſne profun, but. may tend to 
+ the, fiftitious remedy. by ejectment A a true 
Ly Yberal foundation, to attain ſpeedily and. e feQualh 
« complete ends of juſtice, agcording ta the, real n 
& of Wente wing l: dnt i nn Kürher ali oa 
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. upon 3 ouſter, Jet. bg. 22 {| not 
ean action of treſpaſs, againſt him to recover, damages 
{he meſue proc 3, and in ſupport gf che. obje@ion, 
(cited Lit. ſe. BY and Cale, @qmment upan n. 
ILMOT, Ch. * Helo r the time of, Hey. 7, * f 
cietment did. not recover the „imd, gut until al 


e the % e were the, meature of amg ; 
„aa out of y mind. all, ien 1. 306 giectwen & 4 
n ial plajnui agg nominal deipndapr, the caſual je P 
ppi roma is perſonas, or atores fabule, ang configer, . 

A by default, or after wid the Ge ching. v; 

ven by the lefſox of the plaing, of higterm, againſt =o + © + 
nally WS tcnant, in, the aQuual-wrongful poſleſhan of the land 

ral me the old law and pra gie in ejefiment (a3 | beloße te ſaid), | 1 


recovered nothing but damages, the meaſure whereof = 


the meſue profits 3/..no term was regovered ; but when 


s ecabliched, that the term ſhould, be recovered, . 
x only N Was ſhaped into, the ſorm of a real ation; 
. and roceedipg was in rents. and the thing. tlelf, the (erm 4 
„ dei was recovered and nominal damages ; but Pg 
; then profits ; whereupon, this other mode of recover) 
fo to weſne profits, i in an action of treſpaſs was intrody 
of do crafted upon the fiction of cjectment. I uke it, 
nc] 


the preſent action is put in the place of the ejectment = 
on law, which was indeed a true aud not a fiftitious 
n, and in which the mgſue profits only, and not be 
were recovered, fot it was ng other than 4 mers 
n of treſpaſs. Von have turned me out of poſſeſſion, 
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* W value of the meſne 17 1 gc, this i jt 
Aas reafonable=—Govth, J. Te müſt de then for grand 
| Tal in this caſe; that there Was an actual oulter, and that ü 
ndant kept him out front the Ume of the demiſe u 

the judgment” in eje& ment. The "plaintiff ! in this d 

is not confined to the very meſne profits only; but m 
recover for his trouble, &c. T have known four tin 
we doe of the mne ſue profit given by 1 a jury in 
ſort of action. x Were it not ſo ſometimes, comple 
 Juftic could ict! be done to the party injured. | 
action may be brought either it in the k name of the i nomi 

_ plaintiff in the dect mene, or by his jeſſor. It follans | 

E | ejeftment as a neceffary conſequence. The judgment 
B  rjeftment ney, default is my — 2 effect in this caſe, 
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an i&tual ouſter, ir that were . in this 667 

1 ink., proof of the judgment in i cjeftitient and the 

of poſſefion exceuted,' was ſufficient in this caſe to u 

iy verdi for the "me profits. © 8 Ny 9 . 
„ 107. So, in Cutting v. Dot; ws od ackalfited, that wh 
one intire injury is done to both tenants in comme 
they ſhall have one intire remedy. But where the injt 
is s ſeparate, they may have ſeveral actions: one teriant 
common may bring an eje&ment for his moiety, 
make himſelf tenant in common wich the lelte of 
other. ; e 


4 4 | ö . a £4 « © 
a # 4 *.. 3 66 3 


"a to the value of ihe > is profits, is judgment 
__ ejeftment does not prove any thing; the value theref 
muſt neceſſarily be proved ? but in eſtimating it, the) 
1 Wr 111. are not confined to the mere rent of the premiſes; 

ee whatever damages they think proper: tho 
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teſendant may plead the;ftatute;of Limitationsand.by = 
g wean, protecz himſelf from, al}, but the: lat fix years, 
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ikruptcy however, js ng plea in bar to the action; "+00 Mc. 
wich was decided in, Goodtitle vs Narth and otherg,, r 8 


iſe fs n ation of treſpaſs for meſne, profits againſt ſeveral -- 2 
uus: piles by two of them ſhyſpand and wife), that 
it oi buſband became bankrupt after the cauſe of aftion. 
- tin ved; general demurrer., In ſupport of the demurrer,. 
k hs contended, that the ſtatute 5 Geo. a. c. 30. which 
s this plea, only ſpeaks of debts due before the bank- 
xy, and that an injury by entering the plaintiff's cloſe, T4 4 
em ot conſtitute a debt. That a party could not in any 4 
ons of tort, liquidate his own demand for damages, and 
nent io it before the commiſſioners : it could only be 4 
caſe, Wſerzined by the intervention of a jury: the rent was 4 
intel ſure criterion. That more than five. years rent had I 
ere given by verdict, for only one year's poſſeſſion. No J 
e; therefore could have been proved for ſuch. a cauſe of 
he under the commiſſion, therefore the bankruptey 
to Wo bar. For the defendants, it was admitted that ; = 
+ ruptcy was no bar to demands for torts in general; 
20 here, though the form of the action was treſpaſs, yet 9 
at y d, in ſubſtance, was for a debt, viz. the annual 
aun of the land, and might have been the ſubject of an 
im for uſe and occupation, in bar to which tbe. bank 
enant might be pleaded. In reply, it ſeemed agreed, that 
4), action for uſe and occupation, bankruptcy night } 
e of ed; and that it had been decided, that a party | 
bs for moe profits after judgment in cjeftmenty 
U waive the treſpaſs, and bring an action on the caſe 
le and occupation. But it was infiſted, that when 
x not waive it, the amount of his demand, or what . , Au 
might think him entitled to, vas uncertain.; many - 
night increaſe the amount of the damages, as par | 
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Ber ſee goes for the whole damages occaſioned by the dort, i=l 


2 D530 when damages are uncertain; they cannot be proved un but 


— oct. Is dem fon of bankruptcy: Aan. J. The ph 


1 cee tot à campef ton in demsges, the ne 
. which is untertain, and' cannot be fcrörn to before 


yy eoHrniffioners, but mut be aſcertaititd by a jury rer 


: alf the circumfizntes; —Bbirzs, J. The damages l 
are as uncertain axin) an "ORE of r hey, N- nin 
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ba os THE walr er uu i mee. 
1. B. 878. | THE bite quart cls aſe Conte math} when entra 
man leaſeth lands to another for years,” and after be 
teteth and maketh a feoffment in fee or for liſe, of 
fame lands to a ſtranger; in which caſe the leſſee 
4. Black. Com. have this writ againſt" the feoffee or loſſee for life 
* ſhort, it lieth by the antient law, where the wrong 
ot ejedtor is not himſelf in poſſeſſion; but another 
Neri g Wh £0 {1% ea hel zer 
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F. N. B. 197. Ad de dal hs bis term igvin und n Yer 

T. itt 'the term de hot ended; if it be ended then; oft 
damages. Let if the term 3 n en . 


Writ will not abate: - S b. 8 let ar 


Norkyr Ret it u An i 10 dy 3a 
T. N. B. 106. Tus proceſs on the wit is ſummons, -attachi 
v. diſtreſs (infinite, er peu of outlawry, beczol 
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alled William Mertton,” who adopted i it for the follow; 

raſon, If a man had leaſed land for years, and after Had 
aſted his leſſee, and made u feoffment of the land; ton 
ger in fee, the leſſee could not haye a 5 of ekt 

againſt the feoffee, becauſe he did n 

f poſſeſſion ; his only remedy being by entering again 
pon the land, and then if the feoffee put bim out, the 
lee might have a writ of e jedtlane 5 1 et. armin 
gainſt him, for the wrong done bim. But before ent 
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here could be no force where there was no entry; the 


his leaſe. But ſometimes men of opulence and power, 
! FORCE, kept out their leſſees, with whom they had 


want was without an adequate remedy, until this writ 
deviſed. It was deviſed by the equity of the ſtatute 
W/minfler 2. c. 24. which enacts, that * as often as it 
hall happen in the chancery, that in one caſe a writ is 


manting the ſame remedy, none is found, the clerks of 
te chancery ſhall agree in making a a writ.” 56" 


OW * 


koffment in fee, ſo as the feoffee be party or privy to the © 


[et armis againſt the feoffee ; becauſe he is, party ig che 
fer, and to the wrong done him. 
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t put him out of 


E had no remedy againſt the feoffee ; for he could not 
vſzin an ejectment, no force having been aſed ; and | 


dutracted, and who dared not enter; „ in ſuch caſe, the 


found, and in like caſe, falling under the fame law, and 


* by - 


Tuts writ was deviſd, as it is ſaid, by « a wile man, FN. . 198. 


te therefore was without remedy, any otherwiſe than 
Pr on the land; which he had authority to do | 


vr if the leſſor put out the lefſce, and preſently make 1 N. B. 1995 


ler of the leflee, the leſſee ſhall have a writ of ejectment 


F. N. B. 298. 
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TT.” ern pertin, in N. quod C. ei dimifit,, ad terminn x 
- A nondum 7 itz, infra quem terminum, idem C. frefat' q 
. e illud vendidit; 5 'vccafione_cujus venditionis idem 3 


prefat' 4 A. de e, redes geit, ut rh; et babe, is 


F. N. B. 198. "In "Beth where the fon and heir - the letter mla 
. feolfiment, Ke. and the * ouſtcth the leſſee. 


1d. 158. D. Aub if the lefſee grant over 12 term, 3 after rd 
the leſſor make a feoffment in fee of the land to a firang 

the ſecond lefſee * . writ: and the-writ |; 

be: 

Quare defare præſat B. wu as Ws quod R. 
L. illud dimifit ad terminum gui nondum ut) eidem | 
** ad eundem terminus &c. 


x 4 


So, if four let a houſe'to . "2h, years, Sho grante 
"x over his eſtate to B. and afterwards. two of the leſſon d 
WER and the ſurvivors make a feoffment to C. in fee; B. m 
have a quare cjerit infra terminum againſt the feoffes; 
_ the writ muſt recite the —_ matter. | 


en Ax if a man 8 land for years, and the lefor ſul 
a recovery to be had againft him upon a, feigned title, 
the recoveror entereth, yet it ſeemeth that the leſſee ſl 
| have this writ: and in ſuch caſe, the words of the 
are, . occaſione"cujus venditionis, and yet the ſame is 1 
properly a ſale. Thoſe words are only words of forn 


Buben the fatute of 21. H. 8. c. 15. it ſeems that 
tenant for years could not have falfified the recovery agal 
his leſſor; the reaſon is that, at the common law, t 
for years were only ſmall intereſts, being generally 
Vert to year; td termors were looked on uy 


ata 


nedy on their covenants, againſt their leſſors. The 
atute of Meſm. 2. which permitted the quare giert infra 
mim, was the firſt ſtatute which gave them remedy 
gunſt their leſſors, by a judgment to recover the term; 
br the ejectment was in the natute of an action of 


he leſſors, but againſt any perſon colluding with them, 
the leſſees had no remedy againſt RECOVERERS at the 
vmmon law ; beczuſe they were not parties to the writ: 

for no one was made party to the writ, unleſs he bad 4 


ceived to plead. - To help this, the ſtatute of Glecefter, 
c 11.) provides, that © the termor ſhall make himſelf 


be received to defend the title of the leffor, if he come 
in before judgment.” This was not by any mean a 


a feigned title, there was a record agaitſt the termor, 
lich he could not traverſe; his title therefore. was de- 
toyed, and he had remedy only in damages, on the co- 
wants. To remedy ſo great an inconvenience, the ſta- 
21. H. 8, c. 15. was made; and from thenceforth, 
in this action the leſſor bad fer up a feigned title 1 
porery againſt the leſſee, THAT did not deſtroy his 
Bon, and confine him to a writ of covenant ; but he 
nt reply to ſuch recovery, if pleaded in bar, and 
that it was effected by collufion ; and if given in 
line, might ſhew'it was by colluſion : thus he could 


wer the term e 
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0 * P * EP „ 


Mn gee A 5 
ntra, and if the termom were ejected, they only had 


ſpaſs, which gave them remedy in damages only, until © 


1. H. . when the habere facias began to de allowed. But Co. Lit. FO 5. 


hough the writ quare gjecit infra ter minum, was eſtabliſhed 8 oo Ke. 


3a remedy in the caſes before mentioned, not only againſt Plowd. 53. 


nement intereſt z) and not being parties, could nat be 8 
party to the writ, on default of the tenant, and (ball 


mpleat remedy. ; for ſtill, if the jeſſor ſuffered a recovery 


eee a colluſive reco- 


* 


; 


* 4ͤĩð ò rab re A 


F. NB. 198. FT. Ap! if A e li lands for a term of yeath, ind th: 
By wards dic without heir, and the lord by eſcheat enters a 
puts out the termor, it is a doubt whether he ſhall b. 
a quare ejecit infra terminum againſt the Tord by eſcher 
yet it ſeemeth reaſonable that he ſhould.” The reaſon i 
that the lord, by granting the eſtate to the tenant i 
fee-fimple, granted him full power to alien or chat 
it; and where ſuch eſtate eſcheats to the lord chan 
with a leaſe, it is only an eſcheat of the reverſion uy 
chat leaſe: for the power of alienation, which was gn 
1 by infeudation, extends to all aQts'ZxECUTED upon f 
| eſtate : becauſe ſuch acts are, in tanto, an alienation, | 
| does 1 not however extend to ſuch as are not actually ex 
cuted ; for there the lord comes” in by title paramount 
and the eſtate can never be charged in the hands of tl 
lord, by any act of the feudatory, unleſs it take place 
che time of ſuch feudatory, whereby the power of ali 
tation is actually executed. Therefore a ſtatute ftap 
4 or merchant, &c. ſhall not bind the rd by eſchen, v 
leſs the land be I re extended. 


**. B. 198. 80 f a villein had leaſed hind Mr years, ben aft 
Co. Lit. 118.2. wards the lord of the villein had entered, and put out i 
termor; the leſſee might have had this writ: becauſe ü 
villein was FREE, as to every body but his lord; if tl 
fore he had leaſed land, before entry of the lord, the lef 
had title. The reaſon was, that the lord gained title 
entry, and until then the property was in the villein; f 
the villein having taken the eſtate by livery of ſeiſin, an 
ibus, the lord could not take it from him but by ent 

if therefore the villein had entered before the lord, the l 
could not have entered on the eſtate, becauſe he could! 
| enter on the property of a freeman. He could not thet 
bo. Lit. 119.20 fore in this caſe have entered upon the leſſee for jean, 
order to eject him: but it ſeems he might have entered 

claim his reverſion, which was ſtill in his villein. 


8 


BY II nr. „ * an WY 
Aud ſo if a man leaſe land for years, and afterwards' F, N. B. 198. 
anger puts out the leſſee,” and Aifſeiſerh me lofior, and 
is the leſſor releaſeth to him, it ſeemeth chat the = 
je tall have the NO INN Og 
ann by bein ot | 


AND i lies 28 e . F. N. B. 258.1. 

t the fale ſuppoſed in the writ-is not traverſable, but K. n 
the ejectment, &c. And if ſo, then it ſeometh that 

writ lieth againſt the lord by eſcheor, or nt e the 

of the villein, who putteth out the termor, &. 


r an ejectione firmer lay againſt the lord of the villein, B. 
had put the termor out of his leaſe made by the 

in, before-entry made by the bord inge dhe lend. And 
\cjetione firms lieth againſt the lord by efcheat, if he 

the termor of the leaſe made a ares Ce. 


1 the Book 19. Saks pts that ie f is F. N. B. 196. 
be election of the leſſee to ſue a writ of cjactiane firmæ, K. 421. | 
writ of quare ejecit infra terminum, againſt the leſſor , 1 
heir, or againſt the lord by eſcheat, or againſt the =_— 
of the villein, if they-put the termor out of his 
&c. b 


s plain therefore that the guare ejecit infra terminum 
dot only againſt the leſſor himſelf, but againſt his 
r, or any perſon who comes in, in the per; for they 
| not to ouſf the leſſees who hold of them, having 
the reverſion in themſelves. And as tenant for life 
t have a writ of entry againſt his lefſor, or the rever- 
if he diſſeiſed him; ſo this writ was formed, that 
ant for years might have remedy, if the leſſor 
Chim: and the rather in this caſe, becauſe if no 
writ had been formed, the tenant would have had 
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* vo ſpecific retnedy to recover. the land itſelf: The 
of covenant indeed would have run e ut 


amounted in truth to no more than a grant of the 
nion; df conſequence the feoffee coming into the f 
reverſion, ought to be liable to the ſame action. 
fame law muſt govern. touching the lord by eſcheat; 
I ee eſeheat to enn and not to 


duction of fictitious ouſters, by which the title u 
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leſſor had covenanted for himſelf, his heirs, and af 
the remainder therefore ought to 80 tothe fe 
becauſe after the leaſe made, the e of tu 


INES as to this ancient vii 
nom of little conſequence, inaſmuch. as fince the 1 


tried againſt any kind of tenant, or iden 


acquired the poſſeſſion, the writ of quare «jecit infra 
minum is fallen into diſuſe. 
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Statutes connected with the ſübject, are, in grnerdl, 1 
|, accurately cited, yet. for the convenience of the pro- 
fon (when at a diſtance from home, and the authority itſelf 


omewhat more at lep 


rdzined, that ** after the ingroſſing of every fine to be levied 
the king's court afore his juſtices of the,comman pleas, of 
yy lands, tenements, or ay other hereditaments, the {anſe fine 
| openly and ſalemnly read and proclaimed in the ſame court 
5 Term, and in three Terms then next wing the 


Term, and in the ſame time that it is ſo mary erer! | 
2 to ceaſe, And the ſaid proclamations ſo had and made, 
be faid fine to be a final end, and conclude ag well privies 

angers tg the ſame, EX cr women covert, other than be 
unis to the ſaid fine, and every perſon then being within a 

# twenty-one years, in prifon, or out of this > or not_of 
hole mind, at the time of the ſaid fine leyied, not parties to 


kcirs, other than the parties in the ſaid fine, ſuch right, claim, 
dd intereſt, as they Rave to or in the {aid lands, tenements, or 
ter hereditaments, at the time of ſuch fine ingroſſed ; fo that 
/ purſue their title, claim, or intereſt, by way of action or 
ful entry, within five years next after the 

ha and made. And alſo ſaving to all perſons ſuch action right, 
ule, claim, and intereſt, in or to the ſaid lands, tenements,or 


ND 


. l , g 
% — 
= 
- 


HOUGH in the equrſe of the preceding treatiſe; all the 


E at command), 2 neceſſary to detail a few | 


I 4.7. fag. gage the re g., by Si, It e, 


e ing roſſing, in the ſame court, at ſour “ ſeveral days in ow | 


ich fine, And ſaving to every perſon or perſons, and to their 


ſame- proclamations 


n | hore. 


| 
"OH 
ma 


* 


tion, or purſue their ſaid right and title, according to k 


unto them, be covert de baron, or within age, in priſon, or « 


within five years next after that they come and be at their 


of action, to any of the ſaid lands and other hereditaments, th 


tions or lawful entry, according to their right and title, with 


tions and entry as is aforeſaid, then they and every of thet 
And their heirs, and the heirs of every of them, be conclude 


"after the manner, uſe, and form that fines have been levied afdi 
the MC of this act, be of like force, effect, and authont 
e 


* made, notwithſtanding. And every perſon ſhall be at my | 
cage 


aw” 


arri, no. 1 
hereditaments, as firſt ſhall grow, remain; or deſeend or 1 
them, after the ſaid fine ingroſſed and proclamations made. 
force of any gift in the tail, or by any other cauſe or matter 
and made before the ſaid fine levied ; ſo that they take their 


- 
* 


within fire . next after ſuch action, right, title, clin, 
intereſt to them accrued, deſcended, remained, fallen, or coli nce 
And that the ſaid. perſons and their heirs may have their 
action againſt the pernor of the profits of the ſaid lands and 
nements and other hereditaments, at the time of the ſaid a& 
to be taken. And if de fame perforrs;" ar the time of ſuch 
tion, right, and title accrued, deſcended, remained, or ca 


of this land, or not of whale mind, then it is ordained, oi” "2 
their action, right, and titlez be reſerved and ſaved to them u 
their heirs, until the time they come and be at their full age 
twenty-one years, out of priſon, within this land, uncovert, 
of whole mind; ſo that they or their heirs take their ſaid 
tions or their lawful met þ according to their right and tj 


age, out of priſon, within this land, arcovert, and of wht 
mind, and the ſame actions purfue, or other lawful entry 

according to law. And that all ſuch perſons as be covert 
bayon, not party to the fine, and every perſon being within 3 
of twenty-one years, in prifon, or out of this land, or not 
whole mind, at the time of the ſaid fines levied and ingrofle 
and by this act afore except, having any right or title, or ca 


they, or their heirs inheritable to the ſame, take their ſaid. 


five years next after they come and be of age of twenty-0 
years, out of priſon, ancovert, within this land, and of whi 
mind; and the fame actions ſue, or their lawful entry take it 
purſue, according to the law; and if they da not take thei a 


by the faid fines for ever, in like form as they be, that be part 
or privies to the ſaid fines. Saving to every perſon or perſon 
not party nor privy to the * fige, their exception to avoid tl 
ſame fine by that, that thoſe which were parties to the fine, n 
any of them, nor no perſon or perſons to their uſe, ne tg the d 
of any of them, had nothing in the lands and tenements con 
prized in the ſaid fine, at the time of the ſaid fine levied. 
every fine that hereafter ſhall be levied, in any of the king 
courts, of any manors, lands, tenements, and other poſſeſſion 


as fines ſo levied be or were afore the making of this at; f 
act, or any other act in this preſent parliament made or to | 


wa, . P 4 
18 | 
* 
* 


ir you 
1 


* 5 4 * 


a? 7,9 91 N. ne. . | | * & 93 

, foe hereaßer, at his pleaſure, wherher he will after be * 
[09 lined and ordained in and by this act, or er bs 
er and form aforetime uſed.” eee e 

bts wv been entertained, whether the general words 
e 024 extended to har the iſſue i» tail, upon a fine levied by. 
un, Ong. .nceftor, and though by the opinion of five Judges again 
agg. (19. H. 8.) it was held in the affirmative, yer it was after- Dy. a. b. 
44 1; thought neceſſary to obviate thoſe doubts by the àutho- 
al ty of parliament ; for which 3 an act (32. H. 9. e. 36.) 
ch ; paſſed making the fine a ſ{afficient bar againſt * | ns, 


d their heirs, claiming by force gf intail.“ | 
oc the operation of a fine, whether by common or ſtatute law, 


Or 0 . . . . 3 N * 
| z not the object of this treatiſe to enquire at large. 80 far 1 
d, t ſeſpects the action of ejectment, it is n to obſerve * 


» 2 a 
1 general it bars the right of entry. If levied by tenant Cruiſe, 1. with 
al fo 2ofeſfion, it operates as a diſcontinuance of the eſtate- 14:. 8 * 
I; fo that the remainder- man, or reverſioner, is barred of hie 4,,, 42. 


* 9, and has only a right of action left, But there are ſeverat 
5 c in which a fine does not operate as a diſcontinuance of an 


wte-tail; and where it does, the diſcontinuing maſt be Wo a 

dal $£158D by force of the intail, Tenant in tail need nor Ante, 4. 

my ever be in the ACTUAL poſſtſion of the oftate-tail, in order K 

un e capable of barring his uſve by a fine. And no fine is a Cruiſe, 166. F 
o an eftate-tail, hut one levied with proctamations, purſuant 


rol 10 Vie y be barred by a fine and'non-claim, if R *. 

erms for a fine and non claim. if 8. 123. n 

* p lefſees wb pry might have been, in poſſeſſion, "Gro, Jas, Ga 

x ere are ſome perſons, ſome eſtates, and ſome intereſts, Cro.Car. 110. 

wich hom and againſt which a fine does not attach. As for © Vent. 129. 

0. the King? eccleſiaſtical corporations; eſtates nor de- 

1884; 2 rent in poſſeſſion of a third perſon; a right of way 

be elt of common; a reminder, or reve expectant on an 

er - uil, unleſs the eſtate-tail be diſcontinned; eſtates-tail, 

e e the crown ; a ſpringing or ſhifting uſe ; « title of 

clude ak | F Ty J 
ar" things alſa ſeem neceſſary ta the efficacy of à fine. * 

n ww — — meant to be affected by it, muſt be our of poſ- en. F 

54 9” 2. The party levying it, ſhauld not only have poſſeſ- 1 

, bot 2 poſſeſfion adverſe to and inconſiſtent with that of the | Mi 
he a” to be barred : for if the poſſefſion of the party levying 5. Burr,26044 4 


le con/iftent with that of any other perſon, ſuch other perſon Aue, 192. | 
not be prejudiced by it. a - 5 


Though a fine can only be reverſed by writ of error, yet its | £ : 
fot ks may be avoided, either by a real action, or an afual law- | 
af ry, or continual claim, within the time limited by the hs, 166. 

fe. The action muſt be, ſtrictiy ſpeaking, a real ation; * We | 


a ejectment will not anſwer the purpoſe. So a bill filed in *. * 


to cry is v0 claim to avoid a fine ; which was determined in' . 
*. Lemar. That Ni at bar, in ejectment, . 
| 81 „ „ 


inen — FR —— — 


<a, 415 | 23 
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in Trinity Vacation 1773. The counſel for the deſeng 
| ee a fine between Robert Leman, clerk, plaintiff, 
illiam Lenau (the now defendant), deforciant, of the we 
miſes, levied Hilary Term 1765, with proclamations indorgy 
which they inſiſted, operated as a bar, on and after the 25 
November . 1750, three years before the action was brouph 
For the plaintiff it was inſiſted, 1ſt, that both the fine and 5 nedy 
ſeſſion ai the eſtate were fraudalent, and therefore void. But 
ſuch fraud no evidepce was offered. 2dly, that a bill in chu nne la 


had been filed within the time of limitation, which was And 
valent to a legal claim, But by De Gzey, Chief uſtice: 16. en 
the common law a man might claim againſt a fine at any Muds, 8 


before judgment; but Fleta, who wrote after 18. E dw. 1, 10 be 
fers to the year and day mentioned by the ſtatute of that yea 
At that time there were three ways of putting in a claim, ſo Wor, | 
to avoid a fine; 1. By præcipe guid. reddat, or bringing a 
action. 2. By entering the claim on the record at the foo bim, 
the fine; which leads to an obſervation, that there is a mill 
in the. Engliſh tranſlation of the ftatute of 18. Edw. 1. & 
called modus le vandi fines, in the laſt ſection: if they mal 
not their claim of their action within a year and a du 
« the country; as if the original had been, ** /ils ne met! 
« leur claime de leur action PUR LE PAYS,” as it is printed 
2. Inft. 511. whereas in the latter editions, of the ſtatute, « 
reed by the Roll, it is © suR LE IE,“ upon the foot of t 
imme. 3, By an adlual entry on the lands; or if that was 1 
practicable, then by what, was eſteemed equivalent, wiz, 0 
- _ - *tinwal claim. The ſtatute of 34. Edw, 3, c. 16. took alt 
the bar of non-claim intirely, 0 left the parties at liber:y, 
any time, to falſify the fine.* But the ſtatute of 4. Hen. 7. reſto 
the doctrine of non-claim; though in ſomewhat different ſhy 
There is now no ſuch thing as claimipg on the foot of the i 
N As to the preſent queſtion, whether a bill in chancery be a ch 
Bo | under che ſtatute of Hen. 7. (which requires it to be by wa) 
action, or lawful entry), moſt clearly it is x2 within the letter 
it. A bill in equity is no action. Nor is the queſtion 3 
one. Catlin, Chief Juſtice, in 16. Eliz. lays it down, f 
a ia claim to avoid a fine by fili in the chancery, is not ſuſici 
4 'D.lif, 116. „ but it muſt be by an action. The true rule is, that the 
"(Pp | muſt be of ſach a nature as correſ with the eſtate. 
. therefore no entry by ceffuy que truf?, no claim or other legal 
| is ſufficient to avoid a fine, or ſuſpend the bar by non-clain, 
1. Chan. Ca. a fine levied of a triſt eſtate; but it malt be by bill in chance 
268. 2;8 Theugh if you ſue tor relief againſt fraud in the conveyance 
2. Chan. Rep. a legal eſlate, a fine and non-claim is a bar in the court of d 
726. cery. — The aint was ronſuited, | | 
I, Jo. $60, "If the rigat of entry be taken away, and a right of 2d 
le, 42. only remains, as where a fine operates as a diſcontinuance 
Dp atdual uy will zo: avoid the fine, but à real action mal 
3. Yern: 212, commenced, But no entry is nx&g4ikry where the fine is le 
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bon proclamations, at common law; for the ſtatute 4. H. 5. Aue., 198. 
es not extend to ſuch a fine, which may be avoided at any time hs 
hin twenty years. Except the ſpecial caſe of fines with pro 
amations, and the conſtruction of the 4. H. 7. g. in aid of | 
ke bar, there is not perhaps a caſe, where the owner, whoſe  - 8 
is not taken away, may not ele (by purfuing the A t. Bur, 113. 
iſed: 
con- 


nedy by ejectment) to be deemed as nor having been Ante, 30 
r the conſequences of actual diſſeiſin, considered as eb, con- | 
fue law to this day. bags >. PQ VILTL TAB ot e 
And as to fines levied with proclamations, it is, by 4. Ann. c. 16, 

16. enacted, that no claim or _ to be made, of or upon an 
nds, c. ſhall be of any force or effect ta avoid any fine levied, 

to be levied, with proclamations, according to the ſtatute ; or © 4 
ul be a ſufficient entry or claim within the fatute of Limita- 11. Jac. 3 
ons, unleſs upon fuch entry or claim an action ſhall be com- e. 36. 
enced within one year next after che making of ſuch entry ur 

im, and proſecuted with effect.“ San a bag 
do a fine may be avoided for fraud, and that either by writ'of 
eit, or by averment, Rating the fraud or covin. So, by aver- 
nt of 1 in conſequence of 27. El. c. 4. when — to * — 4 
ret uſes, for the purpoſe of deceiving rs; or ; D 
Jer 1g, . Renan 


nted WY In Lord Townſhend v. Abb et Uror. it was objected, that che de- 3. Ark. 33G 
te, M rdants, who had levied a fine, had no ein to warrant it 
| of oro HarnDwicks, I am of opinion, if they had not, courts _- Wh 


law will not preſume or ſtrain a point to work a wrong; and | 
iz, e favour is allowed in conſtruction in ſuch a caſe, Then what 4 


k of poſſeſſion had 44 and his Wife, at the time of the fine? 
er y, fides agree it to be a legal eſtate, that there was no entry | 
telle, and nothing but perception of rents and profits, It has 


i ſaid the entry ſhou!d be as notorious as poſſible; but if they 

M taken out water, or dug the ſoil, it would not do to om 

ela in a wrong-doer ; for in a wrong-doer, doing the acts of 

nghtful owner, is not ſufficient to gain poſſeſſion ; for if a man 

on my tenant, he does not gain ſuch a poſſeſſion to levya 

thereon, unleſs he conT1nves in poſſeſſion ; for a wrong- 

er, to gain poſſeſſion by 4 ein, muſt not ſtep on the land, 

draw, and leave the rightful owner in poſſeſſion 5 which 
ld be ſufficient to gain ſeiſin on a feoffment, but 4? to levy | 
ine. As to the rents and profits, it is ſaid the perception of 

n is a ſufficient ſeifin ; but it is anſwered, there was in fact Mt TO 
receipt till after the fine levied: if they had received the 

1510 the preſent caſe before the fine, it would be a diſſeiſin. 

| the caſe of Blunden v. Baugh, it was held, that receipt of Hob. 322. 

from the tenant may be a diſſeiſin, or not, at election j but 4e, 33. 

they go on to receive the rents, and levy a fine, it ſhews 


— 


of ec /ecerit, and is not à receipt as bailiff or receiver. The 

wance, Mdence of receipt of rent, if the jury had believed it, would be * 
mu Kient poſſeſſion to levy a fine; and ſo held in Dormey v. Fer- 85 
* Ide law allows of fictions and relations to ſupport 4 * 


right, 


* 
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night, but never to work a wrong. If a perſon has a righ, 

pr D is kept out by terror, a claim is een The FR W 
can have go operation to change the right of the parties, Thay 
is no colour to ſupport it as a Pap, HSA.» as operaty 
upon a Gal U ·˖—„ er 


By ftmtian. Fac. 1. c. 16. for limitation of actions, and avidn 
fuitt in lav, it is enatted, that :; no perſon or perſons ſhall at a 
f time hereafter make any entry but within twenty years next aft 
Arte, 58. 202. big ar their right or title which ſpall bereafter firft deſcend or acm 
341- u the jame ; and in default thereof, ſuch perions ſo not enteriy 
| . and their heirs, ſhall be utterly excluded and diſabled from ſuck 
— mne 
| Provided, that if any perſon or perſons, that is or ſhall ly 
ps entitled to ſuch writ or. writs, or that hath or ſhall have fad 
right or title of gntry, be qr ſhall he, at the time of the {aid ng 
or title firft. deſcended, accrued, come, or fallen, within the ages 
one-and-twenty years, feme covert, nen compos mentit, imprilaned] 
EE. or beyond the ſeas, that then ſuch perſog and perſons, his and 
WE - their heir and heirs. ſhall or may, notwath ing the ſaid twer 
* years be expired, bring his action, or make his entry, as N 
might have done before this act; / as ſuch perſom and perſons, o 
78 his or their heir and heirs, Hall within ten years next after his au 
| their fill age, diſcoverture, coming of ſound mind, enlargemen 
| * | out of priſon, or coming into this realm, or death, tale beugt 
4 2 ſue forth the ſame.” ; 9 
Since the printing of that part of this treatiſe which rela 
to the ſtatute of Limitations, 1 have been favoured with the id 
© lowing caſe, from the manuſcript of Mr. Serjeant Box d. 


* pd 
* 


- 


| * s Tu 7 Orrell v. Maddox. 8 2 3 1 
kk -EJECTMENT for lands at Deptford in Kent. The leſſor would 
—_ tte plaintiff claimed the eſtate, as heir at law of Jeb Wallbheaeg 


and Edmund Walthew, who had granted long leaſes of de premihiſi 

ſes in queſtion. Jobs Walthew, together with Edmund NA the, 

(nephew to John) were ſeiſed in = as parceners in gayelku 

of the lands 1a queſtion ; and, on 11 June 1628, legſe I the p 

miſes to Job Hall for 71 years, at 6I. 10s, rent; and on 2A 

April . again leaſed the premiſes to Amn Hall, who had {i 
t 


ceeded the original leſſce, for 40 years, to commehce from 7% af; 
at the ſame rent. The leaſe was traced down by ſeveral a title c 
ments to the 4th March 1742, when it was aſſigned by the n ty 
_ aflignee, of the leaſe, to one Robert Tew, from whom the ancenans co 


of Mr. Maddex had obtained poſſeſſion. Theſe leaſes epi ite 

4: Zune 1789, on which one Elizabeth Ellerbect had entered, d, tl 

the name of herſelf and the leſſor of the plaintiſf; and Mt. A. 

ö dia the defendant had brought an ejectment, claiming not 90 
3 under the aſſigument of Tew, but alſo under a conveyance « 
the reverhon by leaſe and releaſe from the heirs of Dame " but 


I + 3 ws s: 1 
2er. NO. 1. | 
ndl, Who he rated was the heir of Jabs and 


* 


ns objected, that ſu e pedigree ſufficiently proved, 
| 4 a rent of — — reſerved on che two 9 — 


ſeveral anceſtars from whom ſhe derived her title and deſcont. 
m Elizabeth, of Kidbroke, had received that rent 2 twenty 
r;, previous to the commencement of the adtlon. And 
oTHAM; B. thinking 7hat was neceſſary to prove a poſſeſſory 


u fatal, and upon it nonſuited the plainult, Hafer Tera, 
v4, K. B. it was moved by Bomb, Serjeant, to ſet aſide 


d of a reverſion, expectaut on @ term ſor years, is bound 


part of bis caſe, that he has actually been poſſeſſed, within un 
cular limits, of the rents reſerved upon the leaſes. He laid, 


leflor of the plaintiff muſt ſhew that ſhe herſelf, or ſome © 


le, the rent being in lieu of the land, — the objection 


uit, He ſaid, it was a general queſlion, whether a'perſon, . 


order to entitle himſelf to recover in eje&tment) to ew, 


4 


” - 
—_ - 
, E 
>> 


.., 


Mor fifvould be admitted, if nothing was reſerved, he could not be 
ad to ſhew any thing was received. But as fealty was 18 
t the implied ſervice in all tenancies, if no rent, party 
abt | ſhew he had received fealty; or if a fi pace was only 
vel ved, he muſt prove ſeifin of it. He ſaid, nothing of 'this 
he probs to be found in the ſtatute of Limitations, which alone could 
on e given birth to this f ed rule. That 21. Fac. 1. c. 16. 
ud fe. only directed, that the entry muſt be made within | 
n er the title accrued, And as ejectment only lay where 
lang title of entry was found, the ejectment only could be he 
the un twenty years, That here, the leaſes expired in Fane 
anceſt 


þ conſequently the ejectment being — within twenty 
after the title accrued, the ſtatute was ſatisſied. He con- 
u, that all reference or analogy to this ſtatute was. 


there was no rule of law which authoriſed the defendant's 
we 8 He ſaid, if the rent had not been received, the ſame 
'a 


but not the right, - Thegright remained to the rent g and 


it dad taken _ the remedy by action of debt, after-fix 
| ; accor- 


- 


"70 5 


. 
* tit to PMſion, the term being elapſed. In real actions, ſons 


| tiſſs claimed, might operate 25 2_ Ci nideration or preſumy i 


' Ply ; and that at all events, not receiving the rent was on 


 #hews, and not Elixabetb, of Kidbrote, 


* 
: * | 


_ the ne be nonſuit in ſuch writ of error, that then zhe g 
_ 


* 


1 "—_— OTE 


Brown, Sal. 1% He ſaid he was nonf2ired. That probably 


| tendants had a verdiR, on the defect of plaintiff's pedigres, 


4 By 16. 50d 17. Car. 2. c. 8. it is enacted, that © in 


ATE III, xo. 1. 


ps Sir W. Fos re, in g. C6. 64. the older fate 
Limitations did not apply to a rent reſerved by deed. $F 
2. Vernuliz5. The proof of payment was not à requiſite'or dim 
point to be 1 8 to prove in this action: he don't unden 
8 is intitled to ce rent; he only is to ſhew be ff 


times efyſees are part of demandant's caſe; ag in a writ of rot 
dat in others, as in , or eſcheat, where they claim aſcipnion 
or reverſion, none ave alledged. Bro. Explces 5. Severifſpec 
verdicts in ejeftment may be looked at. Where plaintiff's wh 
proof ſet out, not neceſſary to ſhew ſeiſm of rent reſerved; why 
reverſioner claimed after a long leafe rendering rent. Han 


he whole ce ghe have appeared, chat the plaintiffs went 
intitled; and nonereceipt of rent in that line of deſcent pla 


for the jury to go on, and lead hem to ſuppoſe the right 
not in the plaintiff ; but if defendants dad ſhewn this, the pla 
tick might na ve tebut: ed ſuch a preſumption, by evidence u 


queſtion far the jury, and could not warrant a nonſuit; 18 
was as neceflary a 9 ＋ as proof of a converſion in trover, 
of expel in a writ of rig. The Court ſet afide the, nook 
Lord Kanyon going very much on Box d's argument. 
cavſe was tried befoic Loxy Kenrow,' Sum. 1794, when 


a fa concluſion from all the circumſtances, that Dame #1: 
Elande}}, under whom Maddox claimed, was heir of tie 


error to be brought upon any judgment after verdiR, in 
action of ejeicue firme, no execution ſhall be thereups? 
thereby ſtayed, unleſs the piaintiff or plaintiffs" in ſuch wn 
error ſhall be bound unto the plaintiff in ſuch action of 9 
frm, in ſuch reafonable ſum as the court, to which ſuch v 
error ſhall be directed, ſhall think fit; with condition, tit 
the judgment be affirmed, the writ of error difcontinoed, 


I pay ſuch coſts, damages, and ſum and fams of n 
as ſhall be awarded upon or atter ſuch judgment aſlirwed, 
continuance or nonſuit hal.“ E 
-< And that the ſame may be aſeertained, the court 
fuzh execution ought to be granted upon ſuch aftirmation, 
continuance, or nonſuit, ſhall ifve a writ to enquire, 35 Wh 
the meſne profits, as of the damages by any watte cou 
after the lirſt judzment in ejeFione firma; and upon 
thereof, judgment ſhall be given, and execution a ard 
teh meſne profits and damages, and alſo for cofts of fuit.” 

Made perpetww.} by 22. and 24. Car. 2. c. 4. 


* 4 
© >. th 
* 
* 
* . 
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By 29. Car. 2. c. 3. for prevention of frauds and ies; it An. 
ey * — ed. that 24 leaſes, eſtates, intereſts of . 
8 terms of years; or any uncertain intereſt of, in, to or gut of aux * 
A eſſusges, &c. made ar created by livery and ſa y, or by 
paro!, and not put in writing and figned by the pes ſo making 


or creating the ſame, or their agents thereunto lawfully? 2 
nzed by tegel have. the force and e bow os '®' 
eſtates at will only, and ſhall not, either in law or equity, be 

deemed or taken to have any other or greater force or est. 
Except all leaſes not exceeding the tertꝭ of three years from the S.A. . 
making thereof, whereupon the rent reſerved to the landlord 


or e | 
&c. ſhall be 


is, Or an 

n concerning them 3 or upon any agreement that ig not to be &c- | 

performed within the ſpace of one year: from the making 

thereof ; unleſs the agreement upon which ſuch action ſhall be 

brought, or ſome memorandum or note thereof, ſhall- be in wri - 
ing, and ſigned by the party to be charged therewith, or ſomm 
cr perſon thereunto by him lawfully authorized. And that fte, 293. 

| declarations or creations of truſts or confidences of any lands, Sect. 7. 

c. ſhall be manifeſted and proved by ſome writing ſigned by the Trufts. 

arty who is by law enabled to declare ſuch truſt, or by his laſt r 
il in writing. or elſe they ſhall be utterly void, and of none 

ict. Provided always, that where any conveyance ſhall be gect. 6. + | 

ade of any lands or  tenements, by which a or confidence 

or may ariſe or reſult by implication or conſtruction of | 

py, or be transferred or extinguiſhed by an act or operation of | | 
av, then and in every ſuch caſe. ſuch truſt or confidence ſhall be 

if the like force and effect as the ſame wou'd have been, if this 


Y * 


: 


* 


be party grantin 


nl, or elſe Ante, 344. 


dect. 12. { 
Eſtate pur 


lame, or by ſome other perſon in bis preſeace, and by —_ 


4 f 
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if it mall dome to him by reaſon of a ſpecial  occtipanicy, al 

8 aſſeti by deſcent, as in — lands in fee - ſimple: and in 1 y nun 
; there be no ſpecial occupant thereof, it ſhall go to the executon 

-> 5 iniftrators of the party that had the eſtate thereof the d 

Sect. 3. pirtue of the grant, and ſhall be aſſets in their hands. e. 

Judgments. whitytas i hath been found miſchievous that judgments in the els 

— '® king's curts at #2{fminfter do many times relate to the firſt du, 

of the Term whereof. they are entered, or to the day of thei 

1 return of the original, or filing the bail, and bind the defendants of t! 

3 lands from chat time, although in truth they were acknowledged, of 

a or ſuffered and ſigned in the Vacation time after. the ſaid Tem 


f whereby many times purchaſers ſind themſelves ieved : ell: 
Sect. 14», it enacted, that any Judge or officer of any of his mel cou (cam: 
"TOR 1 — that ſhall ſign any judgments, ſhall at the figning 
the ſame, without fee for doing the ſame, ſet down the day d wg 
| the month. and year of his ſo doing upon the paper book, docket, 

gel N. Or record, Which he ſhall ſign; ch day of the month ar 
* ſhall be alſo entered upon the margent of the roll of the 
| record where the ſaid judgment ſhall be entered. And ſt * 
A . .” - judgments as againſt purchaſers bond fide, ſor valuable conide be p. 

ration of lands to be charged thereby, ſhall, in conſideration iſs i 
la, be judgments, only from ſuch time as they ſhall be ſigrei 
e -- and ſhall not relate to the firſt day of the Term whereof they be gi 
- entered, or the day of the return of the original, or filing thaWreſpet 
Seck. 18. bai. That the day of the month and year of the enrolment oi ocde: 


by”: Recogui- the ' recognizances ſhall be ſet down in the margent of the l the 
v7 — where the ſaid recognizances are enrolled; and no recognizm and 
33 mall bind any lands, &c. in the hands of any purchaſer . b w1 


and for valuable conſideration, but from the time of ſuch ini eſtiot 
Sect. 19- ment. And for prevention of fraudulent practices, in ſetting i ſhall 
Nuncupative nancupative wills, be it enacted, that no auncngati ve will Hens in 


wills. be good, where the eſtate thereby bequeathed ſhall exceed d 
. Fal, 463. value of thirty pounds, that is not proved by the oaths of thi the { 
* witneſſes (at the leaſt), that were preſent at the making thereof mm 


nor unleſs it be proved that the teſtator, at the time of peter 
nouneing the ſame, did bid the perſons preſent; or ſome of then, or 


dear witneſs that ſuch was his will, or to that -effeR 3" nor une tall 
(ach will were made in the time of the /aff fickneſs of the deceaſei Nut an 
and in the houſe of his or her habitation or dwelling, or . nd ot 
he or ſhe hath been reſident for the ſpace of ten days or nan 
next before the making of ſuch will, except where ſuch pere ders 
5 was ſurpriſed or taken fick, being from his own home, and dient 


beſore he returned 10 the place of his or her dwelling. And Ut hal 
Sec. 20, Aſter fix months paſſed after the ſpeaking of the pretended tei 
* *% 4, mentary words, no teſtimony ſhall be received to prove any ih ren 
| © Mpncupative, except the ſaid teſtimony, or the ſubitance there 
nere committed to writing within fix days after making the vigil alloy 
5 Seftula f. And chat no letters teſtamentary, or probate of any noncopatroitom 
9 will, ſhall paſs, the ſeal of any court till fourteen days at . 
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latter the deceaſe of the teſfator be fully expired Ir 
y nuncupative will be at any time received to be proved, unleſs | 
ceſs have firſt iſſued to call in the widow, or next of kindred 
the deceaſed, to the end they may conteſt the ſame" If they 
iſe. And that no will in writing concerning 4 3 Sect. 22 
els, or perſonal eſtate, ſhall be repealed, nor any | 
iſ, deviſe, or bequeſt, therein be altered or changed by =. 
nds; or will by word of mouth only, except the ſame bein the 
of the teſtator committed to writing, and after the writin 
ref read unto the teſtator, and allowed by him, and J FS 
te ſo done by three witneſſes at the leaſt. Provided always; Seft. 03. Nd > 
tt ny ſoldier, being in actual military ſervice, or any mariner 
ſcaman being at ſea, may diſpoſe of his-moveables, wages, * 
perſonal eſtate, as he or they might have done before the tt ' 
ig of this aft, | wes e 2 N 


u 4. An. c. 16. f. g. it M enacted, that .in any actions ien. 
wobSin any courts of record at Weftminfter, where it ſhall Ante, 
ear to the court in which ſuch actions are depending, that it 
| be proper and neceſſary that the jurors who are to try the Pf, 464. 
s in any ſuch actions, ſhould have view of the place in 
ion, in order to their better underſtanding the evidence that 
de given upon the trials of ſuch iſſues, in every fuch caſe 
reſpeive courts in which ſuch actions ſhall be depending, 
onder ſpecial writs of 4iffringas or habeas corpora to iſſue, by 
the officer to whom the writs ſhall be directed, ſhall be 
manded to have fix out of the firſt twelve of the jurors named 
h writs, or ſome greater number of them, at the place 
peſtion, ſome convenient time before trial, who then and 
e (hall have the matters in queſtion ſhewn to them by two 
pns in the writs named, to be appointed by the court: and 
acer who is to execute the writs ſhall, by a ſpecial return 
the ſame, — 2. the view hath been had according to 
command of the {aid writs. That all grants or conveyances Seq. 9. 
aſter to be made, by fine or otherwiſe, of any manors or 
„or of the reverſion or remainder of any meſſuages or 
„ hall be good and effectual, to all intents and purpoſes, 
at any attornment of the tenants of any ſuch manors, or of Anornment. 
nd out of which ſuch rent ſhall be iſſuing, or of the parti- 
tenants upon whoſe particular eſtates any ſuch reverſions or 
ncers ſhall and may be expectant or depending, as if their 
ment had been had and made. Provided, that no ſuch Sect. 10. 
t ſhall be prejudiced by payment of any rent to any ſuch . 
br or conuſor, or by breach of any condition for non-pay- 
bf rent, before notice ſhall be given to him of ſuch grant by . 
mulce or prantee. I hat all ſuch witneſſes as are aud on _ 
lowed to be good winefles upon trials at law, by the laws Wimeſes to, 42 
uoms of this realm, ſhall be deemed good witneſſes to mm 
any nuncupative will, or any thing rclating thereanto, #45. . 
Ntereas it hath been doubted, whether the declarations or gg, 42. 
95 creations . 43. 
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„ thereof: which ſervice, or affx ing ſuch declaration ia ciel 


98 
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0 3 ercationt/'of uſes, truſts, or confidence, Tre um 
; ＋ 


levyi or (ll 


mainder, ſhall he void and of none effect; and likewiſe alle 
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recoveries, manifeited by deed, made 
- feting of ſuch fines or recoveries, are good and effettual in 
it. is hereby declared, that all declarations or creations of u 
truſts, or.confidences, of any anes or common recoveries of 
lows, tenements. or hereditaments, manifeſted: and proved, 
W 

ready 


hereafter ſhall be manifeſted and proved, by any deed; 
ready made, or hereafter to be made, by the party who is 
enabled to declare ſuch uſes or truſts, a 


fe:tual in the law. That all warranties which ſhall be mate, 
any tenant for life, of any lands, tenements, or hereditane 
the ſame deſcending. or coming to any. perſon, in reverſion or 


lateral warranties, which ſhall be made of any lands, tenen 
or hereditaments, by any anceſtor who has no eſtate of inks 
| tance in poſſeſſion in tae ſame, ſhall be void againit the heir, 


* 


By 3. Geo. 2. c. 25. f. 14. it is provided, that ** where a 

2. ſhall be allowed in any cauſe, ſix of the jurors named in 

_ panel, or more, Who ſha 1 be mutually conſented to, by they 

ties or their agents on both fides, or if they cannot agree, ſha 

named by the. proper officer of the courts, for the cauſe, 6 

b * 4 of the court where the cauſe. is depend 

or by the Judge or pages before whom the cauſe ſhall be bre 

on to trial reſpectively, ſhall have the view, and ſhall be 

ſworn, or ſuch of them as appear upon the jury to try the c 

| before any drawing; and ſo many only ſhall be drawn 

added to the viewers who appear, as ſhall, after all de 

and challenges allowed, make up the number of twelve, 1 
ſworn for the trial cf ſuch cauſe.“ Jo 


Zy 4. Geo. 2. c. 28. it is enacted, that * in all caſes | 
landlord and tenant, as often as it ſhall that one 
year's rent ſhall be in arrear, and the lanalord or left 
whom the ſame is due, bath right by law. to re-enter fit 
payment thereof, ſuch landlord or leſſor ſhall and may, withe 
formal demand or re-entry, ſerve a-declaxation in eje&met 
recovery of the demiſed premiſes ; or in caſe the fame 6 
be legally ſerved, or no tenant be in actual poſſeſſion of th 
miſes, then to aſſix the ſame upon the door of any de 
meſſuage; or in caſe ſuch ejectment ſhall not be for the 
of any meſſuage, then upon ſome notorious place of the 
tenements, or  hereditaments, compriſcd in ſuch declarat 
ejectment; and ſuch. aflixing ſhall be . deemed. legal . 


ſhall itand in the place and ſtead of a demand and re-enu} 
in caſe of judgment againſt the caſual ejector, or nonſuit 
- confefling leaſe, entry, and ouſter, it ſhall be made ap 
the court where the ſaid ſuit is depending, by afidavh 


| ter the levying or {uſt 
ing. of any ſuch fines or recoveries, are and ſhall be good and 


ar bun Drx; 0 t. 465 
ved upon the trial, in caſe the deſendant appears; Wat half 
-ar's rent was due before che declaration was ſerved, and 
no ſafficient diſtreſs was to be found on the demiſed pre- 
8, countervailing the arrears then due, and that the 
x in ejectment power to re-enter; in every ſuch 
| the leſſor in ejectment ſhall recover judgment an exetu- 
„ in the ſame manner as if the rent in arrear had been le- 
y demanded, and re-entry made; and in cafe the leſſee, 
ather- perſon claiming under the leaſe, ſhall permit judgment 
e recovered on ſuch ejectment, and execution to be executed 
on, without paying the rent and arrears, together with full ; 
b, and without filing any bill for relief in equity, within fix 1 
adar months after ſuch execution executed; in ſuch *. 
, the leſſee, and all other: perſons claĩming under the leaſe, 
de barred from all relief in law or equity, other than by 
t of error, for reverſal of ſuch judgment, in caſe the ſame 
erroneous 3 and the landlerd or leſſor ſhall from thence - 
| hold the demiſed premiſes diſcharged from ſuch leaſe ; 
if on ſuch ejectment verdi& ſhall paſs for the defen- 
or the plaintiff be nonſuited therein, except for de- 
ant not confeſſing leaſe, entry, and ouſter, then ſuch - 
ant ſhall recover fall coſts. Not to extend to bar the 
t of any mortgagee of ſuch leaſe, or any part thereof, 
ſhall not be in poſſeſſion, ſo as ſuch mortgagee do, 
| fix calendar months after ſuch judgment obtained, and 
ution executed, pay all rent in arrear, and all coſts and da- is 
c ſuſtained by ſuch leſſor, perſon or perſons entitled to the * 
inder or reverſion as aforeſaid, and. perform all the cove- - 
vlach on the part of the firſt leſſee ought to be performed. 
And 1n caſe the leflee, or other perſon, claiming any right, 
or intereſt, in law or equity, of, in, or to the leaſe, ſhall, 
u the time aforeſaid, file one or more bill or bills, for 
in any court of equity, ſuch perſon ſhall not have 
Wjun&tion againſt the proceedings at law on ſuch eject- 
unleſs he do, within forty days next after a full and 
d anſwer by the leſſor of the plaintiff in ſuch eje - 
bring into court ſuch ſum of money as the leſſor of 
anti in the ejectment ſhall, in his anſwer, ſwear to be 
', over and above all juſt allowances, and alſo the 
uxed in the (aid ſuit; there to remain till the hearing of 
le, or to be paid out to the leſſor or landlord on good (e- 
; ſubje to the decree of the court; and in caſe ſuch bill 
$ ſhall be filed within the time aforeſaid, and after execu- 
executed, the leſſor of the plaintiff ſhall be accountable 
ſo much, and no more, as he ſhall really, without fraud, _ * 
or wilful neglect, make of the demiſed premiſes from the . 
his entering into the actual poſſeſſion thereof; and if | 
hall be ſo by the leſſor of the plaintiff, happen to be a + 
i the rent reſerved on the leaſe, then the leſſee, before be 
retore4 to Poſſeſſion, ſhall pay ſoch leſſor or landlord 
* money {0 made fell ſhort of the reſerved rent. 
H h-- 16 And 


= Bute =” 1 By 11. Geo. 2. c. 19. it is enacted, that 40 every temm I ryir, 
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MN Aten rx; N 1 
Aud if the tenant, or his affgnee, ball, at any f 


before trial in ſuch ejedtment, pay or tender to the leſſr 
„ landlord, his executors or adminiſtrators, his, her, or W cry 


attorney in that cauſe, or pay into the court where been 

tauſe is depending, all the rent and arrears, together yj 

the coſts, then all further proceedings on the ejeling 

ſhall ceaſe; and if ſuch leſſee, his, her, or their executors, for lil 
miniſtrators,, or aſſigns, ſhall, upon ſuch bill filed as aforeſi ber lit 

85 de relieved in equity, he,, ſhe, and they, ſhall enjoy tion 
; demiſed lands, according to the leaſe thereof made. 


whom any declaration in ejectment ſhall be delivered, ſhall f or pc 

. © with give notice thereof to his or her landlord, his, her, rnant 
their bailiff gr receiver, under penalty of forfeiting the val omm 
three years improved or rack-rent of the premiſes ſo in 
poſſeſſion of ſach tenant, to the perſon of whom he or ſhe he 

to be recovered by action of debt. | efſees 
« And it ſhall be lawſul for the- court where ſuch ejedn 
ſhall be brought, to ſuffer the landlord to make himſelf er i 
fendant, by joining with the tenant, to whom ſuch declaui eates 
ſhall be delivered, in caſe he ſhall appear; but in caſe kr) t. 

_ tenant. ſhall refuſe ' or negle& to appear, judgment ſhall and pe 
ſigned againſt the caſual ejector for want of ſuch appeam en 
but if the landlord of any part of the lands, &c. for which e 0 
ejectment was brought, ſhall defire to appear by himſelf, ears 
conſent to enter into the like rule, that by the courſe of the ed 
the tenant in poſſeſſion, in caſe. he had appeared, ou oth 
have done, then the court where ſuch ejectment thall be bro le ut 
ſhall and may permit ſuch landlord ſo. to do, and order a HH be e. 
execution upon ſuch judgment againſt the caſual ejeQor, I N dee 
they ſhall make further order therein.” | Noſe 


% 


1. Burr. 116. By flat. 14. Geo. 2. c. 20. to amend the law concenJyecord 

We common recoveries (a ſtatute retroſpective and declaratory, 

which ſeems to have reſtored the original tenant ron 

præcipe; and proceeds upon the parties to a recovery owe 

3 2 to ſuffer it), it is enacted, that "** all common recoſ ch » 
eoveries to be ſuffered, or to be ſuffered, of any manors, lands, tenen 

valid, without or hereditaments, without any ſurrender or ſurrenders of 

conveying the leaſe or leaſes{a), or without the concurrence of, or any Lal, 

freehold, veyance or aſſurance from ſuch leſſee or leſſees, or other eri 

or perſons claiming under ſuch leſſee or leſſees, in order to 

good tenants to the writs -of entry, or other writs, wh ena 

* - luch recoveries have been or ſhall be had or ſuffered, e 

ads valid and effectual as if ſuch leſſee or leſſees, or an) 

perſon or perſons claiming under him, her, or them, ® 

veyed, or joined in conveying, or ſhall convey, or join u 


(a) Namely, a leaſes for life, or lives under particular 


ſerved," 


* 


2 
+ _ 


1 
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rying, a good eſtate of freehold to ſuch perſon or perſons ag has, "I 

ox have been, or ſhall become; tenant or tenants to ſuch writs of © 4 

ay, or other Writs, whereupon, ſuch common recoveries have 

deen or ſhall be ſuffere c. F 
«« Not ta extend to make any common recoveries valid and provifo. 

F:ual, unleſs the perſon or perſons intitled to the firſt eftate 

for life, or other greater eſtate (in caf2 there be no ſuch eſtaje 

fir life in being, in reverſion or reniainder next after the expi- 

tion of ſuch leaſes), has or have, by ſome lawful act or means, 

conveyed or aſſared, or joined in conveying or affuring, or. ſhall, 

by ſome lawful act or means, convey or aſſure, or join in con- | Y 

rejivg or aſſuring, an eſtate for life at the leaſt, to ſuch perſon ; = 

or perſons as has or have been, or ſhall become, tenant or Yn 

tenants to the writs of entry, or other writs,. whereupon ſuch 

common recoveries have been or ſhall be ſuffered. ... "3 

« Nor to prejudice. the eſtate of ſuch leſſee or leſſees, or any proriſo. 

perſon or perſons claiming, any intereſt under ſuch leſſee or 

eſſees. a 2 . F Mu | 

And where any perſon or perſons hath or have purchaſed, Evidence i 

gr (hall purchaſe, for a valuable conſideration, any eſtate or allowed in 

eltates, whereof a recovery or recoveries is, are, or were neceſ- recoveries. » 

ry to be ſaffered in order to complete the title, ſuch perſon 1 

ud perſons, and all claiming e ee her, or them, having * © " 

een in poſſeſſion of the purchaſed eſtate or eſtates from the 

line of ſuch purchaſe, ſhall and may, after me end of twenty 

ears from the time of ſuch. purchaſe, produce in evidence the 

feed or deeds, making a tenant to the writ or writs of entry, 

x other writs for ſuffering a common recovery, and declari 

the uſes of a recovery; and the deed or deeds fo produc 

lhe execution thereof being duly pro ſhall, in all courts, 

e deemed good and ſufficient evidence for ſuch purchaſor, and 

thoſe claiming under him, that ſuch recovery was duly ſuffered 

nd perſected according to the purport of ſech deeds, in caſe no 

cord can be found of ſuch recovery, or the fame ſhould appear , 

dot to be regularly entered on record: Sir that the p. 3 

terſon a ſuch deeds, and declaring the uſes of a common iſh. 

tcovery, had a ſufficient eſtate and power to make a tenant to | 

kch writ as aforeſaid, and to ſuffer ſuch common recovery. 4+ 
And to render common recoveries more effectual, every Common re- 

dmmon recovery already ſuffergd, or hereafter to be ſuffered, coveries not 

all, after the expiration of twenty years from the time of diſputed in 

kfering thereof, be deemed valid to all intents and purpoſes, twenty years 
it appears, upon the face of ſuch recovery, that there was deemed valid. 

tenant to the writ, and if the perfons joining in ſuch reco- - 

ery had a ſuſſicient eſtate and power to ſuffer the ſame 3 not- 
N the deed for making the tenant to ſuch writ ſhould 

or not a Ig | | 

And — — already ſuffered, or hereaſter to be 2 '* 

kfered, ſhall be deemed valid to all intents and purpoſes, not : good, though ® 

vithſtanding the fine, or decd or deeds, making the tenant to deed executed 

cd writ, mould be levied of executed after the time of · the after the times 


h 2 p judg- ö * 


Proviſo. 


Ante, 641 . 


Surplus of 
perſonal eſ- 
tates how to 
pals, if not 
deviſed, 


C. 


Sec. 4. 


| 


Sec. 5. 


Seez5.Geo.z. By 23. Geo. 3. e. 58. it is enafted, that * for every kin 


matter of memorandum or agreement, ſhall not exceed the ſun 


judgment iven in fuch recovery, and the award of the wii 
fein as aforeſaid ; provided the ſame appear to be oe 
executed before the end of the Term, - ſeſſion, ſeſßon, & 
aſſizes, in which ſuch recovery was ſuffered, and the perſon 
E 988 recovery had ſufficient eſtate and power to ſuflr 
thi mY , 2 k 


e . * 

„ Provided, that nothing in this act contained ſhall be con- 
ſtrued to prejudice or affect any queſtion of law which may ait 
upon common recoveries not remedied, or intended to be reme- 
died by this act; but all ſuch common recoveries ſhall remain 
and be of ſuch force and effect, as the ſame would have been if 
this act had never been made, and of no other force or effect. 

« And whereas, by an act made in the twenty-ninth year of 
the reign of king Charles the ſecond, it is enacted, that eſtates 
pur auter vie, whereof no deviſe ſhould be made, ſhould, in cafe 
there ſhould be no ſpecial occupant thereof, go to the executon 
or adminiſtrators of the party that had the eſtate thereof, by 
virtue of the grant, and ſhould be aſſets in their hands: and 
whereas doubts have ariſen, where no deviſe has been made 


of ſuch eſtates, to whom the ſurplus of ſuch eſtates, after te . 


debts of ſuch deceaſed owners are fully ſatisfied, ſhall belong: een 
be it enacted, that ſuch eftates pur auter vie, in caſe there be dc cent 
ſpecial occupant thereof, of which no deviſe ſhall have been 
made, according to the ſaid Act, or ſo much thereof as ſhall not 
have been ſo deviſed, ſhall go, be applied, and diſtributed in ti 
ſame manner as the perſonal eſtate of the teſtator or inteſtate.” 


piece of vellum or parchment, or ſheet or piece of paper, up 
which any agreement ſhall be ingroſſed, written, or printed, whe- 
ther the ſame ſhall be only evidence of the contract, or obli 

atory upon the parties from being a written inſtrument 
Vers ſhall be charged a ſtamp duty of fix ſhillings,” Not «© 
extend to any memorandum or agreement for any leaſe at 
rack-rent, of any meſſuage under the yearly value of five 
pounds: or to charge any memorandum or agreement, where the 


of twenty pounds.” No memorandum or agreement * ſhall be 
deemed to be void, in caſe the ſame ſhall be ſtamped at the heat 
office, or the ſaid duty be paid thereon, and a receipt giv 
thereon for the ſame, by the proper officer receiving ſuch duty 
within 1wenty-oze days after the ſame ſhall have been entere 
into.“ 

The commiſſioners will ſtamp the agreement after the twenty 
one days have expired, on paying a penalty of five pounds an 
the impoſed duty of fix ſhillings ; though by what authorit 
they can legally do it, for a default within chr; act, I am at 
loſs to diſcover ; unleſs it be conceived that the ſixth and tell 
ſectiohs have that operation. But ſee the caſe of Ford u. Ci 

ton, in the ſecond volume of Brownt”s Chancery Caſes. 
| | No. 1 
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| of n . 

p Or | $25 No. II. | 

ſom 77... ZHC 26, 5. We 

fer BA in ejectment, where the premiſes are not inbabited; to recover 
as <3 | ' the poſſeſſions | . . 


HIS indenture made the 17th day of May, in the 19th year 
of the reign of our ſovereign lord George the third, by the 

e of God, of Great. Britain, France, and Ireland, king, de- 

der of the faith, &c. and in the year of Our Lord 1780, be- 

een John Andrews, of, &c. of the one part, and Johx Lilly, of 

t. of the other part, witnefſeth, that he the ſaid 7chbn Audreaut, 


*. r divers good cauſes and conſiderations him thereunto moving, 
caſe tb demiſed, granted, and to farm letten, and by theſe 88 
won ch demiſe, grant, and to farm let unto the ſaid Job Lilly, all 
f bt bis meſſuage or tenement commonly called or known by the a 
anne of, &c. ſituate, lying, and being in reer, in the | | 
made ri of, &c. in the county of, &c, and late in the poſſeſſion of 

lenny Duncomb;z to have and to hold the ſaid meſſuage or 


nement, with the appurtenances, from the date of theſe | | 
ſents, for and during, and until the full end and term of five' 
ars from thence next enſuing, and fully to be compleat and | 
need: Provided always, and 5 condition, that if the ſaid 5 
br Andrews, his executors or adminiſtrators, ſhall, at any time | 
er the zoth day of this preſent month of May, tender to the 

id John Lilly, his executors or adminiſtrators, one ſhilling, then | 

preſent indenture, and every thing therein contained, ſhall | h 
rod, and of none effect; any thing herein contained to the 

ry in anywiſe notwithſtanding. In witneſs whereof the "* 

wen to theſe preſents have hereto interchangeably ſet | 
ir hands and ſeals the day and year firlt above written. | = 


lor u Sealed and delivered, 


aſe a being firſt duly Ramped, ds 

f fy in the preſence 0 | = 
2 N. B. This deed requires a ſtamp, 

all be | er 

e head 


| oivel 
1 duty 
tete 
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No. III. as | 
ds an en an action of treſpaſe in — by original, in be 
thorit King's Be OR e * 
* | " 
rwellt 


n 
$ 1. The original writ. | ; 
Roko the ſecond, by the grace of God of Great Britain. ö 
France, and Ireland, king, defender of the faith, and ſo' 
W; to the ſheriff of Berkjhire, greeting. If Richard Smith 
H h 3 ſhall 


„ i —" APPENDIX, 10. Hl | 


Mall give you ſecurity of proſecuting his claim; then * 

and fore pledges William Hula, hy of Newbury, kd 

that he be before us on the morrow of All Souls, whereſoever 

ſhall then be in Englana, to ſhew. wherefore with force and an 

9 | he entered into one meſſuage, with the appurtenances, in Su 

which John Rogers, eſquire, hath demiſed to the afore(g] 

Richard, for a term which is not yet expired, and ejected b 

from his ſaid farm, and other enormities to him did, to the git 

damage of the ſaid Richard, and againſt our peace. And h 

vou there the names of the pledges, and this writ. Wimmel 

© ourſelf at Weftminfter, the twelfth day of Ofober, in the tweny 
ninth year of our reigggg. I | | 


— 


- Sheriff's re- | | Jahn Doe, 
— ho Pledges of proſecution, ASTD Rog 


The within-named Wil- 
bien Stiles is attached 3 John Bom 
by pledges, N 


5 2. The declaration A the caſual ejefor ; abo gives mi 
'  thereugen to the tenant in ben., By original in K. B,* 


Michaelmas Term, the 29th of king George the ſecond. 


Declaration, Berks, [ IAA Stiles, late of Newbury in the 
e to wit, county, gentleman, was attached to anſni 
- Richard Smith of a plea, wherefore with force and arms he enter 

into one meſſuage, with the appurtenances, in Sutter in t 

county aforeſaid, which Jahn Rogers, Eg. demiſed to the 

Richard Smith for a term which is not Expired, and ejected h 

from his faid farm, and other wrongs to him did, to the gre 

damage of the ſaid Richard, and againſt the peace of the 

the king, &. And whereupon the ſaid Richard, by Rev 

e i | FOO 22 1 whereas — 24 

gers, on the of Oftober, in the twenty - ninth year 
Apy day after e of the ory gt din now is” bf £2 aforekil, þ 


\ the plant's deniſed to the ſame Richard the tenement aforeſaid, wit „ 
ets serneg appurtenances, to have and to bold che id tgnement, with r - 
2 to the ſaid Richerd and his aſſigns, from the , . 
of Saint Michael the Archangel then laſt paſt, to the end and tit hein 
of hve years from then next following, and fully to be company. 0 
and ended, by virtue of which demiſe the ſaid Richard enim. 5 
a iato the ſaid tenement, with the a purtenances, and was there "i 
. pofleſſed ; and the ſaid Richard fan fo pdſlefſed theieot, Wi: -: | 
aid William afterwards, that is to hy, on the (aid firſt diy ual 
| _ ; . 1 $5 e 72 | bd the | 
| The proceedings in ejectment in the common Hieas, and, by i 1 
_ Final, in the Ling's bo 6, 150 exactly Mike : muta mand wy 
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ich ſwords, ſtaves, and knives, entered into the ſaid tenement, 
;ith the appurtenances, which the ſaid John Rogers demiſed to 
ie {aid Richard in form aforeſaid for the term aforeſaid, which 
vor yet expired, and ejected the ſaid Richard out of the ſaid 
Em, and other wrongs to him did, to the great damage of the 
vid Richard, and againſt the peace of the ſaid lord the king; 
hereby the ſaid Richard faith, that he is injured and damaged 


1 ut, Kc. | Sd * 
Few Mr, George Saunders, | . 1 Notice there · 
Am informed that you are in poſſeſſion of, or claim title to, to. 
the premiſes mentioned in this declaration of ejectment, or to 
one part thereof; and I, heing ſued in this action as a caſual 
jector, and having no claim or title to the ſame, do adviſe you * 
0 appear next Hilary Term in his majeſty's court of king's bench 
WRERESOEVER, &c. by ſome attorney of that court, and then F 
and there, by a rule to be made of the fame courty to cauſe your- 
lf to be made defendant in my ftead ; otherwiſe I ſhall ſuffer 
; nii{ijodgment to be entered againſt me, and you will be turned out 
0 poſſeſſion. : $27 | 
Your loving: friend 
. | William Stiles, 
wy 9 3- Declaration in eje@tment by bill. 
„, . } 4 B. complains of C. P, being in the cuſtody - 
2 f e A. of the Wart of the Mas hal 4 of = 
n ereign lord the king, before the king bimſelf, for that 
|. dereas E. J. gentleman, on the tenth day of May, in the fifth 
r of the reign of our lord the now king, at Weftminfer, in the rol 
E wool of Middleſex, had demiſed, granted, and to farm let, to _ 
id 4. five meſſuages, &c. 8 the ſeveral parcels) with 
1 A appurtenances, fituate, lying, and being in the pariſh of 
1 Martin, in the Fields, in the ſaid county of Middleſex, to 
in e and to hold the ſald tenements, with the appurtenances, to 
e e id 4. and his aſfigns, from the 25th day of Mareb then laſt wy 
dun, to the full end and term of five years from thence next 8 
pling, and fully to be cmpleat and ended; 4 virtue of which - 
* bid demiſe, he the ſaid A. entered into the fai tenements, with, 
hen ite appurtenances, and was thereof poſſeſſed until the ſaid C, 
cards, that is to fay, on the ſame tenth day of May, in the 
ay WW” ear aſdreſaid, with force and arms, entered inte the ſaid 


enenents, with the appurtenances, which the ſaid F. . demiſed 
the ſaid 4. in manner aforeſaid, for the term aforeſaid, which 
not yet expired, and ejected the ſaid 4. out of his faid farm ; 
then and there did other injuries to the ſaid 4, againſt the 
F 355 peace 


Naber, in che aid 29th year, with force af arms, that is to ſay, . 


the value of twenty pounds. And thereupon he brings his 


| 23 47¹ ' 
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| $ | 
Maid 4. of twenty pounds, EY ke brings his: ay be, 


- Pledges to proſecute, | Jon 0% 


* The notice to this declaration is the ſame as the lal; o hol 
Inſtead of the words whereſoever, &c."” muſt be ſubſlituty 
/ io 1 af, R 


py 


1 $ 4+ Declaration in cement, by original, en a double dis. 3 
Fr i a 0 1 —— : 6 "63 vo unces, 
Lancaſbire ii $ THOMAS Williamfon, late of. &c. yeonuniſyolicllc 
OI IR was attached to anſwer Wiliam T bomaſa 
of a plea wherefore, with force of arms, he entered into oui 
moiety of the manor of Bretherton, otherwiſe Brotherton, with m N voiety 


' appurtenances, and into thirty meſſuages, ten cottages, four huniſhurces 
dred acres of land, two hundred acres of meadow; and two hut 
dred acres of -paſture, with the appurtenances, in Bretbert 
otherwiſe. Brothertou, in the county of Lencafter aforeſaid, whic 

Janes duke of Atbol demiſed to the ſaid William fora ten 
which is not yet expired ; and alſo into one other mojety of third tt 
manor of Bretherton, otherwiſe. Brot herton, with the appurter 
ces, and into thirty other meſſuages, ten other. cottages, for 
hundred other acres of land, two hundred other acres of meadow 
and two hundred other acres of paſture, with the appurtenance 

in Hretherton, otherwiſe Brotherton aforeſaid, in the county « 

Lancafter aforeſaid, which George Brace, Eſt. demiſed to the ſu car 

William for a term which is not yet expired; and ejected ll 

ſaid William from his ſaid ſeveral farms, and other wrongs tt 

3 him did, to the great damage of the ſaid William, and -agai 

* the peace of our ſovereigu lord the king, &c, And thereupa 

| the ſaid William, by 7chn Howard his attorney, complains, t! 

whereas the ſaid duke, on the - day of in tht 

year of the reign of his preſent majeſty, at Prefer i 

the county aforeſaid, had demiſed to the ſaid William the fad 

| moiety. and tenements firſt above-mentioned, with the appunie 

1 nmuances; to have and to hold the ſame moiety and tene ment 

* with the appurtenances, to the ſaid William and his aſſigns, from 

3 | of - then laſt paſt, to the full end and 

term of five years from thence. next enſuing, and fully to | 

compleat and ended: by virtue of which demile the ſaid N illias 

entered into the ſame moiety and tenements, with the appurte- 
nances, and was thereof poſſeſſed; and the ſaid Wilkam being 

ſo. ſſed thereof, the Raid Thomas afterwards, to wit, on the g. 

id. day of * (the firſt day) in the ſaid 

ear, with farce and arms, entered into the moiety and tenements ch) 

- firſt above-mentioned, with the appurtenances, which the (a0 tr: 

duke demiſed to the ſaid Villiam in manner aforeſaid, for de- 

term aforeſaid, which is not yet expired; and ejected 5 155 17 


1. 


& th 


* oF 


2 


APPENDIX; xo. 111. 


„ in the ear aforeſaid, at Prefienaforeiaid, 
uud demiſed to the ſaid William the ſaid moiety and tenements 
Ccondly above mentioned, wita the appurtenances ;. to have and 
to hold the ſame moiety and tenements, with the appurtenances, 
o the ſaid William and his aſſigns, from the day of 
* then laſt paſt, to the full end and term of five years 
Com thence next enſuing, and fully to be compleat and ended; 
y virtue of which mentioned demiſe, ſaid Witkam 
aces, and was thereof poſſeſſed: and the ſaid Villins bein 
wlcled thereof, the ſaid Th:mas afterwards, to wit, on the (ai 
day of ; (the firſt day in this count) in, the 
850 year, with force and arms, entered in C aid 
woiety and tenements laſtly above-mentioned, with the appurte- 
ances, which the ſaid George Bruce, Eſq. demiſed to the ſaid 


yet expired, and ejected the ſaid William out of his ſaid laſt- men- 
toned farm, and other wrongs-to him did, to the great damage 
the ſaid William, and againſt the peace of our {aid ſovereign 
brd the king, &c.; whereupon the ſaid & illiam ſays, he is 
xd therefore he brings his ſuit, &c. 7 

N.B, The declaration, by Gil, on a double demiſe, is in 


e Mence the ſame as the count part of the declaration by original; 
che w_ difference in ow is that which exiſts between a 
WWMtclzration by origina} and a declaration by bill, on 3 ſingle 

d eniſe. The notice muſt be the ſame as that in page 472. 

gs tt | a . ee * 
— 

, th ; ON BY 

in ae | | f . 

7 0 | ' No. IV, . 245 | 

uric: 1. Affidavit of ſervice of. declaration, where there is but. ona 
oy | | tenant, 

d and lu the ling Bench. 8 1 | 

Oo D . | | 4 | 

1h | A. Z. on demife of C. D. ut, _ 

— Between ] and 8 8 | 

ing 2 ; F 5 | - ” defendant, IP 


| the F. &. of, &c, maketh oath, and ſaith, that he this deponeny 
did, on the day of laſt, deliver a true 


ents B17; of the declaration and notice hereunto annexed, to V. T., 


laid Brunt in poſſeſſion of the premiſes in the ſaid declaration men- 
eg toned ; and, at the ſame time, told him it was a declaration in 
aa -en, and chat unleſs he did appear thereunto, by ſome 

Attorney 


4 SO” 
:/:2m out of the ſaid firſt above-mentioned farm. And alſo 
at whereas the ſaid George Bruce, Et. on te day of 


itered into the ſame moiety'and tenements, with the Ne; 


iliam in manner aforefaid, tor the term aforeſaid, which is not 


pjured, and has ſuſtained damage to the value of forty pounds; 


* 


/ . 


APPL * v0. 15. 5 


torn) ofthis hovordl fr, 0 the ir dy of elion 
Term, jadgment would be entered againſt the ſaid * 1. 
default, and. he the faid I. T. would be turned out of pe 1d pe 
r eee 76 : 
ot: 4, ee &c. | 4 b * N bs $, $ mn tim 
x et , ſig 
"$2 ; Senke, ei, where herd are ene tenant, a 
73 C. of, &e. maketh oath and Gaith, cs be this deponent iter + 


on, Ac. laſt, deliver a true copy of the declaration ald n 

notice hereunto annexed, to . T. tenant in poſſeſſion of Ms co 
of the 2 in the ſaid declaration mentioned; and did 88 

on the ſame day, deliver another copy of the ſaid declaration 

notice to D. the wife of J. J. tenant in ꝑoſſeſon of the reſidue 

the premiſes in the ſaid declaration mentioned. And this 

ponent further ſaith, that he told them /excerally that it vas 10 

.claration in ejectment, and that unleſs they did /everally appe 

thereto, by {ome attorney of this honourable court, on the | 

day of this preſent - Term, judgment would be ent 

| againſt the faid defendant by default, - and they the ſaid . 

and J. T. would be /everally _— out. N or wor 


to that or the like OE” 
e #3604; ene en e 8.8 
h as een uit 
an, 1 
65. 4 avit 7 rig of Heben 3 the tengn! n NF: 
4h Tefuſed ro open the door. | - | 
5. s. Wl Le. gaben oath, and ſaith, that he this depou i 
on the day of © laſt, went do the meſſ\iage W-* * 


. T. ſituate at, &c, being the meſſuage in queſtion in! 
cauſe ; and that M. the w 11 of the ſaid 97. T. refuſed to of 
the door of the faid” meſſaage, but ſpoke throug h the wicket 
the ſaid door. And this deponent further oh, that he. 
thereupon ſhew to the ſaid M. a true copy of the declarations 
notice hereunto annexed, and acquainted her with the cone 
thereof ; but that as ſoon as he had ſo done, the ſaid M. ſhott 
aid wicket, and refuſed to take the faid declaration or not 
And this deponent further ſaith, that, not being-able to del 
the ſame, he affixed the ſaid declaration and notice on the d 
of the ſaid meſſuage; and that the ſail V. T. on the fame 
acknowledged that he eee the ſame, 
Sworn, Kc. 8 3 . 

5 * * Ae of the tenant's refuſe ing to Afend an tjeor, in 
er. n ht bade the lundlord admitted dr ferdant. oth 


90,8, of, de, make in oath, and. ſaith,. thas he df depot 
did, ou, Kc. Jall,; by che düreclion of 4 B. landlord of 
Sk es in gueſtion in tis cauſe, apply to H. 7; the tevant 


Ot 


"he . 4 — _ 5 
> * 
5 . 
Ws 
= * 
— 


- 


| L » 4 u *. . : 7 8 ; v5, 
TS, x N 1 . OE” þ ot | 
ron of the ſanie premiſes, to know whether he the ſaid 


uld permit the faid A. B. to defend his title to the ſaid pre- 5 

es in the name of the ſaid . .; and this deponent, at ch | 

$, . time, ſhewed and offered to deliver to the faid #. 1. a | 

xe, ſigned by the ſaid A. B. whereby the ſaid A. B. promiſed - 

detend and keep the ſaid V. 7. harmleſs, of, from, ang 

int all coſts and charges in this cauſe. And chis deponent 

nent Ather faich, that the fazd . 7. told him, in anſwer, that he 

tion eld not appear and become defendant in chis cauſe, or any 
ys concern himſelf chereimnngngns 4 60 en ty, x 

Sworn, &c. | $24 \. $5 — 1 134. ties * . S. 3 


£lidue 3 n 2 ; 
hy 2 ee 
14 U. 31. . The common rule of cur.... 


" 
* 


r v0 or) Term, the twenty- ninth year of king George the ſecond,” Ante, 243. 


S. , TT is ordered by the court, by the aſſent of both par- Smith v.Stiles, 95 


wit. L ties, and their attornies, that George Saunders, gentle- for one mei- 
n, may be made defendant in the place of the now detendant ſuage with 
lam Stiles, and ſhall immediately appear to the plaintiff ppurte- 
tion, and ſhall receive a declaration in a plea of treſpaſs and gances in 
| 
Nag 
11nk 
to of 
icket 
t he ( 
tion 2 
contet 
L 
r not 
3 deli 
the de 
ame ( 


ad thergto, not guilty : and, upon the trial of che iſſue, bn Rogers, 
afeſs leaſe, entr my ouſter, — inſiſt upon his title only. * 5 
| if, upon trial of the iſſue, the ſaid George do not- confeſs 
aſe, entry, and ouſter, and by reaſon thereof the plaintiff can- 
t proſecute his writ, then the taxation of coſts upon ſuch now». - 2 
; ſhall ceaſe, and the ſaid George ſhall pay ſuck coſts to tbe 
lnif, as by the court of our lord the king here ſhall be taxed 
adjudged for ſuch his default in non-performance-of this 
; and judgment ſhall be entered againſt- the ſaid William 
al, now the caſual ejector, by default. And it is further or- 
d, that, if upon trial of the ſaid iſſue a verdi& ſhall be given 
the defendant, or if the plaintiff ſhall not proſecute his writ, 
on any other cauſe than for the not conſefling leaſe, entry, and 
iter, as aforeſaid, then the leſſor of the plaintiff ſhall pay coſts, * 
tte plaintiff himſelf doth not pay them. a 


. 
. 


. * 


nds © and file common Gi 540 be inſerted after the words 


. tenant's appearance ; and the word bi} ſhould- 
und in | 


room of the word writ, throughout, 


* * 
- 


. would appear and become defendant in this capls, or —  *. 


ment of the tenements in queſtion, and ſhall immediatel 2 = 


By the court. — 
Py hy 


Ante, 415- 


Bobun Inf, 
2 Leg, 111. 


Aue, 242. 


upon the trial of the ſaid iſſue the ſaid C. D. ſhall not conf 


7 


cCoſts and charges in that caſe to be adjudged, &c. 


in his proper perſon, or by his counſel or attorney, and conſe 


Michaelmas Term, in the fixth year of the reign of king G. 


_ queſtion, and forthwith plead thereunto not guilty ; and d 


APPENDIX, xo. v. 


5 $.2. The rule as fermerl Swine af is.the king's bad, 


e- 
Sarry. JT" is ordered, By the conſent of the attornies for l. 
| parties, that C. D. be admitted defendant inſtead | 
the now defendant T. P.; and that he forthwith appear at f 


1 


ſuit of the plaintiff, and file common bail, and receive a 


* 


tion in a plea of treſpaſs and ejectment for the tenement, j 


upon the trial of the iſſue he confeſs leaſe, entry, and ouſter, a 
inſiſt upon the title only, otherwiſe let judgment be entered 
the plaintiff againſt the now defendant 7. by default; and 


leaſe, entry, and ouſter, 11 which the plaintiff ſhall not be a 
further to proſecute his bill againſt the ſaid C. then no coſts 
charges ſhall be awarded upon ſuch nonſuit, but the ſaid C. f 
pay to the plaintiff the colts and charges thereupon to be tun 
And it is further ordered, that, if upon the trial gf the ſaid th 
a verdiQ ſhall be given for the ſaid t or if it ſhall 
pen the plaintiff hall not further he ecute his {aid bill foxany och 
cauſe, than for not confeſſing leaſe, entry, and actual ouſter afore 
ſaid, that then the plaintiff's leſſor ſhall pay to the ſaid C. 


| 983. ö The ale dee up in the . 
Hilary 7 erm, the fifth of king George the ſeeond. - | 


Norfolk, E is ordered. by the conſent of Robert Martin, . 
ws 110 plaintiff's attorney, and Jahn Cock, attorney fot 4. 
wha claims a title to the tenements in queſtion, that the fi 
A. B. be admitted defendant, and that the ſaid defendant & 
immediately appear by his ſaid. attorney, who ſhall receive 
declaration, and 1yjon .lhexeto the general iſſye this Tem 
and that the ſaid H. at the trial thereupon to be had, fall apps 
leaſe, entry, and ouſter, of ſo much of the tenemeats ſpeciſed 
the plaintiff's declaration, as are in the poſſeſſion of the ſaid 
fendant, or his tenant, or of any perſon claiming by or under i 
title thereto, or that, in default thereof, judgment ſhall be « 
tered againſt the ſaid defendant, the caſual ejector; but let i 
proceedings againſt him be layed until default be made in font 
of che premiſes : and by the like conſent it is further ordered 
that if by reaſon of any ſuch default the plaintiſf mall be ac 
ſuited upon the trial, the defendant ſhall take no advant 0 
thereof, but ſhall pay colts to the plaintiff, to be taxed by th 

L 3 | | prathonoury 


"x II 


re.. , 
notary. And it is further ordered, that the leſſor of the | | 
=} ſhall be chargeable with payment of coſts to the ſaid < 


adant, by this court'in any manner to de allowed or . wo ; 4 


. 


* | ws 8 
— .. 
3 PN | 1 | 
md 0 We record. ; | 
| 


before the lord the king, at We/fmi»fter, of the Term of 
at Hilary, in the twenty-ninth year of the reign of the lord 
ige the ſecond, by the grace of God of Great Britain, 


01 ae, and [reland, eing, defender of the faith, &c. | 
cols ol. /> EORGE SAUNDERS, late of Surton, in the cornty | 
C. aforeſaid, gentleman, was attached to anſwer 

rei Smith, of a plea, 'wherefore with force and arms he en- . 

aid into one melange, with the appurtenances, in Sutton, 

2 Rogers, eſquire, hath demiſed to the ſaid Richard for 

* 2 m which is not yet expired, and ejected him from his ſaid 

afo 


and other wrongs to him did, to the 1 damage of the 
ichard, and againſt the peace of the lord the king that now 
And whereupon the faid Richard, by Robert Martin his at- * 
, complains, that whereas the ſaid Fob Rogers, on the firſt Declaration 
of Oober, in the twenty-ninth year of the reign of the lord or count. 
ing that now is, at Sutton aforeſaid, had demiſed to the 
Richard the tenzment aforeſaid, with the appurtenances, 
we and to hold the ſaid tenement, with the appurtenances, 
laid Richard and his aſſigns, from the Feaſt of Saint Michael 4 
(charge! then laſt paſt, to the end and term of five years | | s 
hence next following, and fully to be complete and ended: 1 
inue of which demiſe the ſaid Richard entered into the (aid 
| went, with the appurtenances, and was, thereof poſſeſſed: 
eue BS the faid Richard being fo poſſeſſed thereof, the ſaid George 
ards, that is to ſay, on the firſt day of OF#eber, in the ſaid 
| appeiWy-ninth year, with force and arms, that is to ſay, with 
conc. faves, and knives, entered into the ſaid tenement, with 


titel porte nances, which the ſaid John Rogers demiſed to the 
kichard in form aforeſaid, for the term aforeſaid, which is | 


et expired, and ejected the ſail Richard out of his ſaid „ 
and other wrongs to him did, to the great _— of the 
t A d, and againſt the peace of the faid lord the king; | 
i the ſaid Richard faith that he is injured and endamaged | EY. vl 
value of twenty pounds : and A er he brings ſuit. | 
| good proof J. And the aforeſaid George Saunders, by ye... 


* 
* 


Newman his attorney, comes and def che force and 
a * 0 * mJury, 


\ 


1 


' Fenire - hikewiſe 


= George] z to ber, dee [ whether the ſaid George be guilty of t 
e 


Poſtea. | the day and ee within contained, before fleneage Legge, eſqui 


buy, when fand-where it hall behove him] z and fh d ue 
Ples, not be is in no wiſe guilty of the treipaſs and ejes 5 foren within 


ruilty, * azithe fai Richard above complains 1 ev him; and ther 
fuc. be puts himſelf upon the country: the ſaid Richard & 
the ſame : therefore let a jury come thereupon befg 
awarded, the lord the king, on the oQaye of the Purification of 1 
a Blefed Virgin —.— whereſoever he ſhall then be in Egle 

who neither [are of kin to the ſaid Richard, nor to the (| 


z - _ treſpaſs and ejectment aforeſaid]': becauſe as well ſthe { 
So George, as the Aid Richard, between whom the ſaid difference 
' have put themſelves on the ſaid jury J. The ſame day is h 


Reſpite, for ee, the parties aforefaid. Afterwards the proceſs ther erdié 
default of being continued between the ſaid parties of the plea afore bid, r 
jurors. by the jury, is put between them in reſpite, before the lord ii ud e. 


| i „until the day of Eafter in fifteen days, whereſoever 
NM prins. 2 the king ſhal] 1. be in England) os the juſt 
FS of the lord the king aſſigned to take afſizes in the county afo 
faid, ſhall have come before that time, to wit, on Mondey t 

5 day of March, at Reading in the ſaid county, by the fe 

of the ſtatute [in that caſe provided}, by reaſon of the defa 
of the jurors | ſummoned to appear as aforeſaid}. At which d 
before the lord the king, at Yeftminfter, come the parties aſc 
ſaid by their attornies aforeſaid ;- and the aforeſaid juſtices 
__ aflize, before whom [the jury aforeſaid came], ſent here thi 
record before them had in theſe words, to wit, Afterwards 


one of the barons of the excheguer of the lord the king; and 

Job Haraley Wilnd, * one of the juſtices of the faid | 

tie king. affigned to hold plea before the king himſelf, juſlie 

of the faid lord the king, aſſigned to take aſizes in the county 

Berti, by the form of the ſtatute ¶ in that caſe provided}, cc 

as well the within named Richard Smith, as the within-writt 

George Saunders, by their attornies within contained; and t 

jurors of the jury whereof mention is within made being calle 

certain of them, to wit, Charles Holloway, Jebn Hooke, P 

Crabam, Henry Cox, William Brown, and Francis Oakley, con 

land are ſworn upon that jury: and becauſe the reſt of the jun 

Tal:s de cir. Of the fame jury did not appear, therefore others of the | 

"aumftantibus. ſtanders being choſen by the ſheriff, at the requeſt of the i 

Richard Smith, and by the command of the juſtices afo 

FE. are appointed a-new, whoſe names are affixed to the pat 

within written, according to the form of the flatute in ſuch e 

made and provided; which faid jurors ſo appointed a-nev, 

wit, Reger Bac:n, Thomas Small, Charles Pye, Edward How 

Samuel Reberts, and Dani: Parker, beirg like wiſe called, cot 

and together with the other jurors aforeſaid before impane 

and ſworn beirg.e'ectcd, tried, and ſworn, to ſpeak: the ut 

Verdift-far- the matter within contained, upon their oath ſay, that the ak 

plainuff, ſaid Gere Saunders is gritty of the treſpaſs and 9 
0 5 


- 


ATEN 91S n ER 49 
ien, in manner and form às the aforeſald Richard Smith a 
vithin complains againſt him z and aſſeſe the damages of the fut. 
bhard Smith, on occaſion of that treſpaſs and; ej t befidles? 
tis coſts and charges Which he hath been put unto about his ſar "CE: 
in that behalf, to twelve penee ; ind for thoſe coſts and en po | 8 
w forty ſhillings. pines pn the ſaid Richard Smith,” by his PI IR 
attorney aforeſaid, prayeth > py againſt the ſaid Geerge my 
$and:rs, in and upon the verdict aforeſaid by the jurors afore- SES 
fd given in the” aforeſaid: and the faid-Grorge Saunders, Motion in ar- 
by his attorney aforeſaid, faith, that the court here ought not to reſt of judg® 
oceed to give judgment upon the ſaid veruict, and prayeth that 8 
hagment againſt him the {aid George. Saunders, in and upon the 
ſerdict aforeſaid by the jurors aforeſaid given in the form afore- 
ſoteſi bad, may be ſtayed, by reaſon that the ſaid verdict is inſufficient 
ord. and erroneons, and that the ſame verdict may be quaſhed, and 
ver that the iſſue aforeſaid may be tried a-new by other jurors to be | 
teh impanelled. And, becauſe the court of the lord the king 
aof bere is not yet adviſed of giving their judgment of and upon the _ , 
day premiſes, therefore day thereof is given as well to the ſaid 0,1. 
he foi ard Smith as to the ſaid George Saunders, before the lord the - / 
king, until the morrow of .the 4/cenfion of Our Lord, whereſoever 
ich ttc ſaid lord the king ſhall then be in £ng/and, to hear their 
aol gment of and upon the premiſes, for that the-court of the lord 
ew is not yet adviſed thereof. At which day, before the 
re th ard the king, at Veminſter, come the parties aforeſaid by their 
ards N ornies aforeſaid: upon which the record and matters afore- 
eſquiſi dad having been ſeen, and by the court of the lord the king no 
and re fully underſtood, and all and fingular the premiſes having 
aid been examined, and mature deliberation being had thereupon,  _. 
juſtiq r that it ſeems to the court of tue lord the king now here, that Opiaion 
zunty be verdict aforeſaid is in no wiſe infufficient or erroneous, and the court. 
„co unt the ſame ought not to be quaſhed, and that no new trial 
writ 0ught to be had of the iſſue aforeſaid; there fore it is conſidered; Judgment for 
and t the ſaid Richard do recover againſt the-ſaid George his term the plaintiff. 
call et to come, of and in the faid tenements, with the appurte- 
unces and the ſaid damages aſſeſſed by the ſaid jury in form 
cou atoreſaid, and alſo rwenty-leven pounds fix ſhillings and eight 
e jurd ence for his coſts and charges aforeſaid, by the court of” the 
the U brd the king here awarded 10 the ſaid Richard, with his aſſent, 
he f by way of inereaſe; which ſaid damages in the whole amount to 
wenty-nine pounds ſeven ſhillings and eight- pence. And let 
tte {aid George be taken [until he maketh fine to the lord the Capiatur pro 
king]. And hereupbn the faid Richard by his attorney afore- Ae. Y 
en, Wit prayeth a wric of the lord the king, to be directed "to the dine pat- 
wt dent of the county aforeſaid, to cauſe him to have poſſeſñon o 
v term aforeſaid yet to come of and in the tenements aforeſaid, 
ane "a the appurtenances”: and it is granted unto him, returnable. 
tefore the lord the king on the morrow of the Holy Zhinity, And return. 
nbereſoe yer he ſhall then be in England. At which day before 
ite lord the king, at Vgminſter, cometh the ſaid Richard by bis 
e . ; attorney 


„ 


aid to him directed, on the ninth day of June laſt pak 
the {aid Richard to have his poſſeſſion of his term-afor 


as he was commanded. - 


Not guilty. 


*% 


Award of 


of his ſaid majeſty's bench, and Sir 1ichbolas Lechmere, 


tit of I cn enn, Cc.) and the jurors of the jury where 
| La 1 menu 


coctave of the Purification of the Bleſſed Virgin Mary, twelve 
- &c. By whom, &c. And who neither, &c. To i2e 


contained, as well the within- written James York as the withi 


the ſtatute, &c, {the preſence of the ſaid Edward Nevill 8 


& Rs | 
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attorney aforeſaid ; and che ſheriff, that is to ſay, $91, 


Reeve, knight, now ſendeth, that he by virtue of the writ at 


eſaid 


» did 2p 
come, of and in the tenements aforeſaid, with the appurte " 


* 


* 


No. VII. 


SPECIAL VERDICTS. 
5 1. York v. Jordan. 


ND the faid Job Jordan, Jabn Mittel, and Tbomas, 
4 J. MV. their attorney, come and defend the force 
injury, when, &c. and ſay, that they are in no wiſe guilty of 
treſpaſs and ejectment aforeſaid, as the ſaid James above cot 
plains againſt them; and thereof they put themſelves upon 
country, and the ſaid James does likewiſe the ſame, Therefo 
the ſheriff is commanded, that he cauſe to come hither, on t 


&c. Becauſe as well, &c. At which day the jury between 
ſaid parties, in the ſaid action, were reſpited between them uni 
this day (namely) in fifteen days from the Feait day of Eafter the 
next enſuing, uuleſs his majeſty's juſtices aſſigned by virtue of i 
ſtatute, &c. to hold the alnzes in the county aforeſaid, had con 
before, on Monday the twenty-firſt day of March then nex 
enſuing, at Maidfione in the county aforeſaid ; and now here 
this day, as well the ſaid James as the ſaid John oa nag 
Mittel, and Thomas, by their ſaid attornies, appeared; 

ſaid juſtices of aſſiae before whom, &c. returned hither the 
tecord in theſe words: Afterwards, at the day and place with 


written Job Jordan, John Mittel, and / bomas, by their attorme 
within- contained, came before Sir John Holt, knight, his 
. Chief Jultice aſſigned to hold pleas beſore the king hi 
ſelf (Eldred Lancelo! Lee being aſſociated for this turn to the 
Sir Jobn Holt) and Sir Edward Nevuill, knight, one of the l 1 
* 


one of his mazeſty's barons of the exchequer, his majeſty's juſtice 
appointed to hold the aſſizes in the county of Kent, by virtue 


Nicholas Lechmere not being expected, by virtue of his majehh 


L FE KA no, vit 1 a 


n within wade, be e „ likewiſe appeared | 

win choſen, tei 2 20 N rn d eclare the truth o . 

nhin contents, EN upon their oath, chat, long before the Special ver- 
hio-written time” when che within-mentioned treſpaſs and dict. 
edment js within ſuppoſed to have been committed, one Joh Fobn oro: 
rb eg. was felſed of the tetiements with the appürte- 41, ſeif 


yet 


wer things) in his demeſne as of fee, having iſſue Hen Yo fon 
d heir apparent, mentioned in his laſt will; and being' fo 
ereof ſeiſed, on the 17th day of ue, in the year of Our Lord 


ave and deviſed, amongſt other things, in the words following, | 


p wit [here was ſet forth the will, tn bc verba; 2 2 


1 


pale of his {aid ſon, in tail]; as it doth, by the'ſajd = WI er 
roduced in evidence to the Juty uforeſaid, more - on 2 

id the jurors aforeſaid do upon their faid o_ * 

i the ſaid John Stronghill afterwards (that is to lay) 8 * and died 

i day of September, in | the year of Our Lord 2665, & 4 ſeiſed. 

as, A ſuch his he of 1 in the tenements aforeſaid, with = 

urtenances (whereof the te nements aforeſaid, mentioned in 
jd declaration, are parcel) : after whole deceaſe he the faid The eftate- 


priſe to his ſon Henry 75 ne remainder w g 


e can Strong hill entered into the ſaid RO with the be appay- deſcended to 
on rnances (whereof the ſaid tenements, with „Hen; who 
erefoWentioned in the ſaid declaration, are parcel), * was 2 8 
on A reof as the law requires. And the ſaid wie EO 
welve8Wid oath farther declare, that he the faid ill, being and demiſed 


gniueiied as aforeſaid, afterwards and before he ; bad any Yom of 
en ody lawfully begotten, to wit, on the 24d day of Ob, in 
ear of Our Lord 1676, by an indenture executed between 
he ſaid Henry Stronghill,” of the one part, and Thomas Short and 
William Norris, of ade, le of the other Tg. 
the ſame day and year, in conſideration o five the . 
i entioned in the indenture aforeſaid, to be paid by the 
here bana, Short and William Nerris to him the ſaid Henry Strong 
the ſaid Henry Stronghill demiſed to the ſaid Thomas Shore 
lian Norris the tenements aforeſaid, mentioned in the 
r theWcclaration ; to have and to hold to the ſaid T Bm Shore 
Filiam Norris, from the day next before the day of the date 
de indenture aforeſaid, for one whole year from thenes 
ang ; ; as it doth by the faid indenture produced in 
ce to the ſaid Juror more fully appear : by virtue whereof . 
he ſaid Z hema Short and William . entered into the * and iter 
ents aforeſaid, with the appurtenances, a were thereof poſ. wards f= 
bed for che term eforefaid + 
nige rds, to wit, on the twenty-fourt 


for a years 


\ 2% 


day of the ſame month and Norris,” | 


Le, in the year laſt above mentioned, by an indenture 
e . Vibartite made between him the ſaid Strong ball, of the 
part, the ſaid Tana: Short and William Norris, of the jm 
an, n of, Ke: Lr of 9 4 71 


ances mentioned in the declaration within-written"(amongft fee; | 


2 made his laft will and teftament i in writing, and thereby made ds will 


Wt 


and f poſſeſſed cher Fat. de to Sddre 


aol 
— 


4 1 R. 10. vii. 


int Stronghill, of, Ke. of the fojurth part, bet tar 9 
he day and year, he the {aid Henry Serongbill ting fe 
- releaſed, quit-claimed, and confirmed,” to the 5 N 
and William NVerris, their heirs, the -tenements afore 
4 with the- appurtenances, mentioned in 19 5 claration afc 
© Ms uſe of then being in their actual poſſeſſion ; to have and to hold . in 
Judirb Strong - ſaid Theme, Short and Wilkan Nerris, and their affipns, tw} | 
bill tor life. fe of the ſaid Judith e and her aſſigns, for and du 
Lemainder to the term of her natural lite, ile and after the d deceaſe of the {i 
ern right Teng to the uſe of the. {7 Hemy 1 7 0 his heirs and a, 
| bgns for ever. And the ſaid jurors do, upon their ſaid oath, GN the 
he declare, that this Ring clauſe is contained in the f of fi 
Covenant te laſl-mentioned een that is to fay {here Was inſerted. 
ſuffer a reco- = a covenant to ſuffer. a recovery to the uſes of the lex 
very. eleaſe] ; as it doth by the ſaid indenture, produced in e 
F dence to the ſaid jurors, more fully appear: by virtue of whi 
indentures of leaſe and releaſe laſt mentioned. ze the laid Jud 
2 entered inta the ſaid tenements, with the appurtenances, a p 
x 1 tipned in the {aid dec aration, and: was thereof poffeſſed a ent 
Recorery ac- law requires. And the faid jurors do 5 on their ſaid oath ee 
er ſter declare, that, in purſuance of the fait laſt-mentioned ind rl 


* ture, he, the ſaid J illiam Lowe, ONT on the twenty-thl cid 
aw 40 day of the {ame month of Oober, ſued out, of the court of 

tos dn , ner of. his late majeſty Charies the ſecond, late king of Zaglaranl 
PELLETS Oe. | againſt them the faid Thomas Shert and William Nerri:, 2 
3 1. 1016.08 may majeſty s writ of entry /ur d:fſcifin in le poff, returnable Wl /. 


(4-4 « -.. fore, tus Jaid majeſty”s juſtices. of the court, of common pleu 
| V. Aale er, in che county of Midale/ſex, o the morrow Fs ces: 
Martin then next following; by which faid; writ he the l the 1 
William Love demanded againſt the ſaid Thomas Short and Willa, 
Norris (amongſt other things) the tenements aforelgid, with Will, x. 
appurtenances, mentioned in the declaration aforeſaid, by { 
names of, &c. as his right and inheritance, and wherein they rig 
ſaid Thomas Short and William Norris had no entry, unleſs a 
2 diſſeiſin, which «gh, Hun unjuſtly and without any judgm 
' made thereon, to the ſaid William Lowe, within thirty years, ih 
1 and whereupon he üeclared that he was ſeiſed of the (aid a « 
. wick the appurteuances, in his demeſne, as of fee 1 
High 128 in rime of peace, in the reign of our late ſovereign li 
king, „by taking che rofits to the value, \&c. and into Win 
& <4 an thereupon he. | t his fuit, e. And the Bl c 
Voucher of Tamas and #i lam Norris y#tfonally ; 
Henry Wren” right, . when, &c. and call thereto to warranty the ſaid . 
WE © ts; Snell, who was then perſonally preſent 1 in court, and u cat 
en. warranted | to them, the tenements atoreſaid, with the appar 


the ſaid Henry Sirenghill, tenant by Js warrailty, the tenen 
E d, with the e in the . aforeſa:d; 
4 . 1 he declared he 755 ſeiſed of the tenetnents aforcil 

Win the appurtenances, In | bus pen 45 fee and nf 


A. 4 * 


. | . 
_&PPEND.1 &, N, vii. ; EO 4a | 
qe of peach, in the.reign of gar late lord. the king, by taking 5 
N. the value, &c. and into which, xt. and thereupon... + \ 
brought his ſuit, &c. And the ſaid P, tenant by his war- who 8 8 | 
aty, defended his right, when, &c. and tarther vouched Jabs over the com. 


mui vouchee. 


eeler io warranty thereupon, who was likewiſe perſonally pre- 
it in court, 1 warranted to him the tenementa, ET 
appyrtenances, &c, and thereupon the ſaid Malliam Low: de- 
ded againſt the ſaid Joh Wheeler, tenant. by his warranty, 
tenements aforeſaid, with the appurtenances, in the manner | 

id; aud thereupon. he declared, that he himſelf was ſeiſed ah 
the ſaid tenements, with the appurtenances, in his.demeſne, "IE 
of fee and right, in time of peace, in the reign. of our late 
| the king, by taking the profits thereof to the value, . &c; 
into which, &c. and thereupon he brought his ſuit, &c. 
d the ſaid John Wheeler, tenant by his warranty, . defended 
right, when, Sc. and pleaded, that the ſaid Hugb had not 
ſeiſed the ſaid Wil/iam Lowe of the tenements aforeſaid, win 
appurtenances, as he the ſaid William had before ſuppoſed by ; 
writ and declaration aforeſaid, and therefore he put himſelf © 
the country, &c. and the ſaid William Lowe craved leave to 
url thereto, and it was granted to him, &c. And afterwards MO” 
faid William Lowe came back again into the court, that ſame 8 4 
n, in his own perſon, and the ſaid Jobs Wheeler, althou | 4 
mnly called, came not back, but departed in pas he of | 

, and made default; therefore it was adjadged, that the Judgment 
[William Lowe recover his ſeiſin, againſt the ſazd Thomas ang upoν the 

am Norris, of the tenements aforeſaid, with the appurte. Fecovery. 
ces: and that the ſaid Thomas and Willem Norris monk have - , 
the land of the ſaid Henry to the value, &c, and that the ſaid RO 
y ſhould have of the land of the ſaid Jobs Wheeler to the va- 
c. and that the ſaid Jabs Wheeler ſhould be amerced, &c. 
d thereupon the faid William Leue prayed a writ of out faid Award of the 
reign lord the king, to be directed to the ſheriff of the count writ of ſeifia, 
1d, to cauſe him to have full ſeiſin of the.tenements/afarg=  - 
, with the appurtenances; and it was granted to huſh fe 
table forthwith, Kc. Afterwards, to wit, on the tWEaty. 
th day of November, that ſame Term, the ſaid William 5 64 | 
perſonally into court, and the ſheriff, to wit, Sir FobuCutther, | 
pht and baronet, then returned, that he, by virtue of the-writ Return, 
im directed, on the twenty-third day of November then laſt 
cauſed the ſaid William Lowe to have full ſeiſin of the tene- 
u aforeſaid, with the «dy nds the writ: he was 0 
manded to do. And the faid jurors do farther upon their weg 
cath declare, that afterwards, to wit, on the ſirſt day of May, a 
be year of Our Lord one thouſand fix hundred — ſevemy- rh 
u, and not before, the.ſaid Henry Stranghill had iſſue of his Henry had ifs 

un fully begotten, to wit, the, within-named, Richard Strong- f th poo - 
the leſſor of the plaintiff, his firſt-born and only ſon. And if le 
kid jurors do upon their {aid gath farther declare, _n the Fuitith died 
Juaith afrerwards,. 10 TW 1 the firſt day of May, in the ſeiſed. | 

* 1 


year 


of 


8 — =_ 


* 


iy | 
\ iv - : | 
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year of Our Lord onethouland fix hendred and ſeventy 
Ho entcr- ſeiſed as aſoreſaid: after whoſe the ſaid 0 ter 
| and bar- the faid tenements, wich the . whereof, ke. U 
| gained, and was ſeiſed thereof, as the law requires : and"afterwards, to w 
fl; | . on'the tefith day of AaguPt, in the year of Ovr Lord one thouk 
fix hundred and eighty-one; he the {aid Henry, being feifed 
aforeſaid; hy an 1ndentare executed between the faid . 
Stronghill, of the one part, and d. Fobn' Anpſen, of the Ty 
Tem „London, knight, of the other E beck for and in vc 
tion of five ſhillings of lawful money of England, bntions 
the ſaid — to have been l by the ſaid John Simpfn 
the ſaid Henry Stronghill, he che Nl (rt Strongbilt demie 
bargained, and fold to the ſaid Fobn Vinip/on, the renemen 
aforeſaid, with the appurtenances, mentioned in'the'declarati 
aforeſaid ; to have and to hold to the ſaid Job Simpſon, from t 
Feaſt of Saint John Baptift then laſt paſt before” the date oft 
ſaid indenture, for the term of fix months then next following 
as by the ſaid I jury in evidence, dc 
more fully appear: by virtue whereof he the faid Jabs Sing 
entered into the ſaid tenements, with the appurtenances, n 
e aid rr and . Fa - br 
r. term aforeſaid; a ing eſſed th er 
and af leaſed wit, on the Seventh day of of! goa tionth of Aare, in 
to Sen. Fear ſaſt above mentioned, by an indenture executed betwees 
 » faid Henry Strongbill, of the one part, and the ſaid John dinge 
of the other part, bearing date the ſaine day and year, in con 
deration of yes. * ee . 11 45 money 
England, paid by the ohn Simpſon to the ſaid Henry Strorg! 
2 the l unh Strong bill 2 14 bargained, ſold, releak 
and confirmed to the laid John Simpſon and his heirs (he t 
being in actual poſſeſſion thereof), the tenements aforeſaid, 
the appurtenarces, mentioned in the ſaid declaration; to 
Aa gndto hold to the ſaid Je Eimpfon, his heirs and aſſigns, to 
fole uſe and behoof of the ſaid John Simpſon, his heirs and al 
for ever. And the ſaid jurors do upon their ſaid oath fer 
 clare, chat in the ſaid laſt-mention d indenture it is thus et 
in the following clauſe, that is to ſay [here was inſerted, 
length, a covenant to ſuffer a recovery, to the uſe of Sing 
_ » His'heirs and afligus for ever; and then was Rated as bek 
7 4 mntatis mutandis, a recovery ſuffered acco rfingly]: by 
q ery 45 *hereof he the ſaid John Simpſon entered into 
Sm fen uforeſaid, whereof the renements aforeſaid, mentioned in te 
declaration, are parcel; and was ſeiſeil thereof, as the lav 
eee La AD 
| r 0 in t Our one thouſa 
. D ne dg eiphry-three, he tied: after whoſe deceaſe the tenen 
_ 4 1 appurtenunces, whereof, &c, deſecndet 
Simp wal Ooh and heir of the Taid Fobn Simp/m : 
who enrered/virits . — 85 the ſaid 'Zhomas' Simp/on the Ton entered 
. cd tenements, wich * the appurtenances, and Was 


. 


5 * 


227 * . wo. vu... | 4s 
hereof, as the law: requires : and afterwards, tu wit, on the fi- 


tenth day of Nowember, in the Ju of Our Lord one thouſand 
kx hundred and eighty-three; he the-ſaid 7 b Hm being 


teen the ſaid Henry Stronghill and Fhomas Simpfor, af the firſt denture of 
art, Hexry Oxenden, eſquire,/by the name af, Kd. "of the ſecond f. bring 
part, and George QOxenden, of; kc, and Richard Oxenden, c. of > bo = 
the third ary bedrit date the ſame day and year; in confidera- enden, Wr, 
tion of the fam of five ſhillings of lawful money of-Zagland, men- 

tioned in the faid indenture to have been paid to — rg 
Stronghill and Thomas aper. they the faid Henry Stramgbili and 
Thomas Simpſon bargained and ſold to the ſaid Gerge Oxenden 
and Richard Oxenden the tenements aforeſaid, with the . 
nances, mentioned in the faid declaration (among other things), 
ts have and to hold to the ſaid Grorge and Richard, from the day 
next before the day of the date of the ſaid indenture, for the 
term of one whole year next enſuing, with an intent that the ſaĩd 
George and Richard ſhould; by virtue of the faid indenture, and 
by force of the ſtatute for transferring uſes into poſſeſſion;'be in 
actual poſſeflion of the premiſes aforeſaid; whereof,” cc; and be 
1 to accept a grant and releaſe of the reverſion 
and inheritance therein, do the ſaid (George and Richard, and their 
heirs, to the uſes, intents, and purpoſes, to be limited, expreſſed, 
and declared; as by the ſaid indenture, produced in-evidenoe io 

the ſaid jurors, it doth and may more fully 4 by virtue 

whereof. the ſail George Oranien and Richard Orad entered 

into the tenempents aforeſaid," mentioned in the ſaid declaration, | 
and were thereof poſſeſſed for the teten aſoreſaĩd and being © Releaſe there · 
poſſeſſed thereof, afterwards, to wit, on the ſeventeenth day-of upon. 
Nevember, in the year laſt above mentioned; by an indenture mi. 

partite, execnted between then the ſaĩd Herry Strongbill and 8 


Thomas Simon, of the firſt part) the ſaid Richard of the 8 
ſecond part, and the ſaid 'Oxenden and Grorge: mene, of © 
the third part, bearing date the fame day and year, in-coafide. © 
ration of the ſum of 99 fl. 58. of lawful money of AH, pai . 
by the ſaid Hewry'Ozenden to the faid Thomas Finn, und a the 
ſum of 64 l. 158. of like lawful money of E L paid; byte 

faid Oxendea to the ſaid Str anghill;\he: the ſaid Henry 
„ ˙ 0 RE 

ö * gft other things), k 175 ts X 

tenements, with the a — ned in dd declaration © 


aforeſaid (then being in their actual 
hold to the ſaid Geage Oxenden and d Oxexden; their beirs 

and aſſigns for ever. And the id s do upon their ſaid oath 

farther declare, that this following clauſe is contained in the 

laid indenture laſt mentioned ¶ here was ſet forth a covenant for 

further aſſurance, iz hc n by the ſaid indenture, pro- COMET bag 


* 


fon), io have and to 8 


duced in evidence to the ſaid-jafors, it doth and may 2 2 e 
by virtue whereof they the faid George and Richard I an Entey of 
; George and 
| in Richar 
: exnden, 


tered into the ſaid tenemente, vit the appurtenances, > 
| 113 | Ou. 


{ciſed as aforeſaid, did, by an indenture tripartise, executed: be- and by an in- 


% 
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in che ſaid deefaration, whereof, &c. and were ſeiſid thereof. u 
the law requires; and being ſo ſeiſed thereof, afterwards, thy 
8 is to ſay, in Micbaelnas Term, in the year laſt above mention 
And a fine a ſine was levied in the court of our late ſovereigu lord king 
levied to them Charles the ſecond, before Thomas Fonts, Hugh 'yndban, 7d 
, by $/ro1gb#ll Charkon;" and Creſwell Levinz, his faid late majelty's Juſticsq 
nenn vie the court of common pleas, between the ſaid Henry Orud 
plaintiff, and the ſaid Strongbill, and the ſaid Frances 
wife, deforciants, of the tenements afbreſaid, with the a 
nances, mentioned in the ſaid declaration, by the name of, ve, 
By which ſaid fine they the ſaid Henry Strongbill and France ue 
 knowledged the tenements aforeſaid, with the -appurtenance 
whereof, &c. (amongſt other things), to be the right of Hunt 
Oxenxder, as thoſe which be the ſaid Henry Oxenden had by t 
gift of the faid Henry Strongbill and Frances, and thoſe they re. 
miſed and quit-claimed from them the ſaid Henry Stronghill md 
Frances, and their heirs; to the ſaid Henry Oxenden and his bein 
for ever; and further, _ the ſaid Henry Stronghill and Franc 
granted; for themſelves and the heirs of the ſaid Horry Stroaghil, 
that they would warrant to the ſaid Henry Oxenden; and his bein 
the tenements aforeſaid, with the appurtenances, ' whereof, kt. 
againſt theſaid Henry Stronghill and Frances; and the heirs of the 
ſaid Henry — for ever. And the ſaid jurors do upon 
their ſaid oath farther declare, that the ſaid fine, levied as afore- 
ſaid;/was levied to the uſe of the ſaid George Oxenden and Riche 
Oxenden, their heirs and aſſigus ; whereby the ſaid George Oxendee 
and Richard Oxenden were ſeiſed of the tenements aforeſaid, with 
+ _ the appurtenances; "whereof the tenements mentioned in the ſaid 
declaration are parcel, as the law requires z and afterwards, to 
. witz"in che year" of Our Lord one thouſand: fix hundred and 
bi/l died, ninety«five;\ the faid Heoury:Stranghil! died, and left iſſue of ti 
dody Richard Stronghill, the leſſor of the plaintiff, his fri- be- 
Richard, his gotten ſon and heir (the ſaid Richard then being within the age 
eldeſt ſon, of twenty-one years) ; and the ſaid Richard Oxenden and George 
| being then Oui being ſo ſeiſed thereof; they the ſaid George and Richon 
under de: afterwards, to wit, on the firſt day of April, in the ninth year 
. George. and the reign of his preſent:majeſty, demiſed the tenements pforeſad, 
Richard Or. witk the appurtenances, whereof the tenements'mentioned in tle 
2 oped ſaid declaration are pareel; to the ſaid John Jordan, Jabs Mittd, 
— —— Wand Lemar Hammond; to hure and to hold to the ſaſd Jeb. Jw- 
win!? fan," Jobe Mitte, and Tena, Hammind, from the Feaſt of th 
Annexciation' of the Bla Virgin Mary then laſt paſt, for one 
whole year, and ſo from year to year, as. long as both pat- 
ties ſhould 2 virtue of which leaſe: they the ſaid Joh 
who entered: Jordan, Jahn Mirtel, and Thomas Hammond, entered into the 
_  _ "ſaid demited premiſes, with the appurtenances, and were 
and the plain- ſeſſed thereo 1 ſſeſſed thereof, he the ſaid Ric 
* 


tiff s leſfor en. Srongbill, leſſor of the ames York, afterwards, to wit, 0 
tered upon the ſeventh day of Oaber;in the ninth year of the reign of bi 
tem, | preſent-majelty, entered inne the {aid tenementa,/with-the up 


* 


* 


antes, whereof the ſaid tenements. mentioned. in, the gd 

laration 5 whit 0 from thence drove out and removed and cjzecd 

i lad John Jordan, John Mittal, und Thomas Hammond,”.and — be- 
4s ſeiſed thereof, as the Jaw requires ; and being ſo feiſed nd * — 5 


ereof, he the ſaid Richard Strongbill, on the ſeventh day of Oe- to the plain. 
i, in the ninth year of the reign of his preſent majeſty, de- tiff; 
iſed to the ſaid James York the tenements aforeſaid, with the N 


purtenances; to hold to the ſaid Tamer Teri, and his affigus, 
rom the twenty-ninth day of September then laſt paſt, to the fulſ end 
ad term of five years from thence next enſuing and fully to be. 
poplete and ended: by virtue of which ſaid demiſe, he the faid | 
lanes York entered into. the ſaid tenements, with the appirte-'who entered 


; 


en Mittel, and Thomas Hammond, afterwards, to wit, on dhe kendauts. 
ad ſeventh day of Ockober; in the ninth year aforeſaid; men- 
bed in the declaration aforeſaid, entered into the tenements 
preſaid, with the appurtenances, Which the ſaid Richard Srrong- 
il kad demiſed to the ſaid Janes, in the manner aforefd, for 


by t 


mobil Wc laid term, which is yet unexpired, in and upon the 

dein Wd the ſaid James, and ejected, drove out, and removed him the 

F, fc, id James from his farm aforeſaid, for the term aforeſaid, and 

of the im the ſaid James, ſo ejected, driven out, and removed, hath 

upon ichheld, and ſtill doth withhold, from his ſaid poileſſion thereof, 

afore-Wſs the ſaid James doth within thereof complain againſt him. 

iche u whether upon the whole matter aſoreſaid, found by the Fe But whether! 
zende urs in the manner . aforeſaid, it ſha 


1 


7177 to his majeſty's che defend - 


Il 
aſtices of this court, that they the {ail 


, with ohn Jer dan, Fobn 
ie fade, and T Bum Hammond, are guilty of the 7 and ejeQment — a = 
ds, Win written, in,/the_tenemenzs_ aforeſaid, with the appar- ho rages, 
d and chances, mentioned in the ſaid, | arftion, the faid J rors are and if t ey 
of histogether ignorant, and therefore pray the advice of this coutt; cetermine 
n- be ad if upon the; whole matter aforeſaid, found by the faid jurors that they are 
e age the manner aforeſaid, it ſball. appear to his aid majeſty's guilty, then 
George ices of this court, that they the faid Jobs Jordan, Jobs the jury find 
iche el, and Thomas Hammond, are in conſtrüction of law” guilty hem ſe . . 
ear i the treſpaſs and ejectment aforeſaid, in the (aid teneen s. 
efad Wit the appurtenances, within mentioned in the faid declara. | 
in the Won, then the ſaid jurors declare, upon their ſaid oath, that they 
Mar aid Taba Jordan, John Mitel a and 7homas Hammond, are 
72 ilty thereof, in ſuch manner and form as the ſaid Jae Tort 

the Wo within thereof complain againſt them; and they aſſeſs the rg 
7 one amges of the ſaid Janes on that occaſion, beſides his'expences * 
par: d colts laid out by him about his ſuit in this cauſe, to twelve . 
Jane, and for his expences and coſts to twenty ſhillings : but 


de manner aforeſaid, it ſhall appear to his ſaid majeſty's Juſtices they find 
| this court, that they the ſaid Jobn Jordan, 2 tel, age them a. 
Ina, Hammond, are in N law not gal of the Builty. 
ielpaſs and ejettment aforeſaid, in the tenements a id, with 
appurtenances, above * in the ſaid ths . 
8 1 4. . * 


\ 


; 1 md . 9 « 
nnn a 


ces, and was thereof poſſeſſed, until the ſaid Joh Jordan, upon the de- 


| upon the whole matter aforeſaid, found. by the ſaid Jurors in if not, then 


ants are f 


* — 
* 
TK " 


e Ph * ſaid jurors declare, their ſaid d. 
aid Jahn ry ohn . 


5 Costinz- i 
ages, 


[2 *. 
. 


E 1 to be in the f. ame ſtate as they now are : at Which 
; 10 2 aid James, as the 10 


Not aa ; 
| Award of the 
N 


. * ae, er in the coun 


Feſtea. 


game before Sir 7 homas Jeues, Knight, his majeſty's Chief lat hie 


of the ſtatute, &c. to hold the aſſizes in the county of 
ö e jurors of the jury whereof mention is within made, b 


Ap das, John Mitte 4 and Thomas Hammond, have within W the (a 


; g. bee 
74 +: =T Ties, in the laid action, were reſpited here until th 


| Jad of of 6 — before whom, &c. returned hither their 
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and Tama; Why ve 
guilty thereof, in ſuch manner and form as the ſaid Joby Jo 


in their plea. nd becauſe the ſaid Juſtices of this court 1 

not. yet My what judgment to give of and concerning och 

7 12 e is 1 to the ſaid parties, bet vely, 
ects 25 Kni ght, and his brethren, his faid majef 

ices of his 2 8; 45 of common pleas, in fifteen ay % 7 

Eafter-day, 7 hear their judgment thereupon, the to the 


5 man. 


hong: 
id Jabn Jordan, Fobn Mitte, uy 1-88 
af . came hither by their attornies aforeſaid ; and beca 2nd 
2 5 s of this 15 are ſes bers to. adviſe then ces ( 
ves of and conce the premiſes, before they give judh 
nt thereupon, a 85 d gi wen to the ſaid 251 1 2 baf 
gba the Bb. rity, to hear their jndgment therup in- 
x that the fad Jai ces 9 Tv eee * 1 


ai 
arad! eee, . Bu 15 = * 
ts * 4s * "Y bnd 


vp the faid Edward, by Edwend faba his — © — 
* and defends the force and i injury When, Kc. and u have 
90 be ig in no wiſe gailty of the treſpaſs and vjeEment afore]ſ the t} 
„ As poſe aid Fold? above complains agamft kim; and thereg 
5 puts himſelf upon che copnt , and the faid Fob does likevi 
the ſame; therefore the dert 1s 5 75 wr 
ome hither, on the octave of the Purification 
lary, nal Ne by whom, &c, and ho nei her Any to 1 
e as wel}, Ke. At which day the 


Fe "kay. + fifteen days. i the Feaſt uf Baffer theo us 
heir, ynleſs his p ajeſty's Juſtices" afligned{ to | 
the alſizes in the county ere, Hy airs of 9 — ! 
ſhould come before, on TuHuay che reg. Ay of March der 
reſaid. - And now ber 

John came by his faid attorney, wn the @ 


heſe words : Afterwards, at the day and place e within cool, anc 
tained, as well the within-named John Homfry, as the withingr 
written Edward Bathurſt, by their attornies within-wentio 


of the court of common pleas; and Sir Job Charlton, kni 92 wet 
of his ſaid majeſty's Juſtices of the common pleas, aſſigned | 


ummoned, ſome of them, namely, Z. S. &e. 
{orn upon the jury: and becaule the * of pe urors m 
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„ have not appeared; there fore ethers f the by-tanders, Tale: de cir- 
dr e of the county aforeſaid for this purpoſe, cunſlanttbus. 
at the requeſt of the ſaid Jobs Humtyi and by the com mE. 
the ſaid juſtices, put on anewz mes are aſſiled in the 
khin-written panel, arcording to the dite tion of the ſtatute 
och caſe made and tovided; and the jurors ſo pat on new, 
jely, J. B. &c. being called, likewiſe appear, who, being 
gen, tried, and ſworn, together with the jurors before im- S- 
[led and ſworn, to declare the truth of the within-contents, _ 
to the within · written · treſpaſs and ejectment in two parts of - ., 
manor of Pullent, with the rtenanges within-mentioned, As to rwe 
te whole in three parts to be divided), and alſo in two parts of parts of the 
| 2nd fingular the tenements within-written, with the appurte- manor, and un 
pces (the whole in three parts likewiſe to be divided), declare to two third 
\ their oath; that the ſaid E. B. is in no wiſe guilty thereof, Parts of the 
te ſaid F. J. hath within alledged in his plea t and ag to che Premiſes, not- 
min · written treſpaſs and ejectment, in the thurd. part of the * c 4 
"or aforeſaid, with the 'appurtenances, reſidue of the ſaid other third 
or, and alſo in the third part of all and ſingular che tene- part, @ ſpecial 
ts aforeſaid, ' with the appurtenances, © reſidue of the ſaid yergdict, © 
ements, with the appurtenances (the whole in three parts to 
divided), as aforeſaid, the ſaid jurors do farcher declare, upon 
ir ſaid oath, that long befare the within - written time when 
treſpaſs and eje&ment within mentioned are within - ſuppoſed en 
have been commiited, namely, on the firſt day of December, © 
the thirty-eighth year of the reign of oor late Ho : 
kebeth, late queen of England; one Paul Barhurft was ſeiſed in p. Bathurſt 
of and in the minor aforeſaid, with the appurtenances, and ſeiſed in fee, 
of and in all and fiogalar the tenements aforeſaid, with the f 
erte nances, ſpecified in the within- written declaration; in his 
velne as of a fee. And the ſaid jurors farther declare, upon hd ine EA. 
ir aid oath, that the ſaid Pan Batherft had iſſue of bis body ward, his ſon 
ly begorten, Edward Bathurſt, his ſon and heir ypparent and heir ap- 
that the ſaĩd Paul Batburſ afterwards,' and before the — e 
when, &c. namely, on the feventh day of December, inthe Indenture. be- 
eth year of the reign of our Maid late fovercign lady tween F. B. 
verb, late queen of England, &c. made and a3 his deed deli. of che one 
s certain jndenture, ſealed with bis ſealyexecuted berween P27 304 the 
hid Par! Bathwrft by the name of, dec. of the one part, and ag ghet 7 
lad Edmund” Batherff his ſon, one John Horſmonden, Grorye the other pare; 
5, and Rebert"AuPein, by the names of, Kc. of the other part; 
ing date on the ſaid ſeventh day of December, in the ' ſaid 
et year of the reign of bur ſuid late forereign lady BA. 
b, late queen of England, &c. the tenor of which indenture 
oveth in theſe words ( ſet forth in the inden ure in het vera) 3 
* doth and may by the indenture aforcſaid, nom ſhewn to 
ſad Juttices, and proyed, read, and given in evidence to the | 
jury (among other things), more ſuliv appear. And the ſaic Hlath of Paut 
rs firther deglare upon their oath; that the ſaid Pas / Bathur, Bathurft 
«ds, and before the faid time wlien, & g. 1 N 
G $5, el 


 -» That Edward year of Our Lord 1630, died at Gowdburft, aforeſaid, in the 


Nn 2 g 


eldeit fon ; the year of Our Lord 1663, entered into the {aid manor 


. @ recovery; knight, and his brethren, then Juſtices of the court of com 
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eighth day of December,, in the ſorty - ſecond. year of the reis; 

- .-theſaid late Ne lady queen Elizabeth.-died at Goudy 
aforeſaid, in the ſaid county of Kent; and that the ſaid £4 
Vascbunſ, ſon and heir of the ſaid Pau! Bathurſt, afterward x 
Entry of Ed. before the {aid time when, &c, namely, on the tenth day off 
ward his fon, aforeſaid month of December, in the forty-ſecond year aforeay 
. entered into the manor and tenements aforeſaid, with the app 
+... tenances, and was ſeiſed thereof, as the law requires; LF | 
who had iffue the ſaid £dward Bathurſt » ſon and heir of the ſaid P aul Batl |; 
Thomas his had iſſue of his, body lawfully begotten, four ſons, wit. 74 
eldeſt ſon, and his eldeſt fon, Edward his ſecond ſon, father to the faid Edu 
Edward, Wil- William his third ſon, and Richard his fourth ſon; and that wy 
lam, and Ro- ſaid Edvard the father, being ſo ſeiſed, afterwards and bea 
bert.. | + the ſaid zime when, &. namely, on the firſt day of May, in 


* 


* county of Kent ; and that..Thomas Bathurſt, the eldeſt ſon af 
N faid Edward, ſurvived. him; and that he afterwards, and be 


Thomas his the ſaid time When. &c. namely, on the ſecond day of %, nd 


tene ments, with the appurtenances, and was ſeiſed thereof, as ¶ Ned t 

law requires. And the ſaid jurors do farther declare, upon f fal 

ſaid oath, that afterwards, and before the ſaid. time when, 4 the ; 

to wit, in Michaelmas Term, in the ſeventh year of the reign Whaich 
who ſuffered his late majeſty. king. Charles the firſt, before Sir Robert Lea 


Fleas of his ſaid late majeſty king Charles the firſt, at Weftmi 

ona George Mapleſden, "gentleman, and James dapys, gentle . 

perſonally, demanded. againſt the ſaid Thomas Batharft, by ito hin 

name. of. Thomas Batburſt, gentleman, the manor of Pullens, 1 

the appurtenances, and one meſſuage, & c. as his right and u 

ritance, and into which the ſaid Thomas had not any, entry 

_ after a diſſeiſin, which Hugh Hunt unjuſtly and without judge 

made thereon, to the ſaid George and James, within 22 Jeder 
e. and whereupon they declared that they were ſeiſed of 

maanor, tenements, and rents aforeſaid, with the appurtena , of hi 

7 in their demeſne of a fer and right, in time of peace, in the i 

of our late ſovereign lord the king that then was, by taking 

wherein. Ed. cheir ſuit, &c.. And the ſaid Tamas perſonally came and 

ward Hoſe: fended his right, when, &c, and thereupon vouched to 

was vouched. ranty Edward Howſe, who being then perſonally preſeat 

court, gratis warranted to him the, manor,,tenements, and 

 _ aforeſaid, with the - appurtenances; and thereupon the 

' George and James demanded agaiull the ſaid Edward, terant denn 

| = warranty, the manor, tenements, and rents aforeſaid, 

Eton appurtenances: and whereupon. they; declared that 

' were ſeiſed of the manor, tenemepts,..and. rents aforeſaid, their 

the appurtenances, in their demeſne as of fee and right, 19% | 

of peace, in the time of our ſaid late ſovereign lord the k 

that then was, by taking the profits chereof, ke. 2 hi 
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þ, Ke. And thereupon they brought cheif eit We. and 
-+ Edavard, — Ris — defended His right Plea of he 
Ec. and pleaded that the ſaid flugb had not diſſeiſed the „uche. 
Gerge and James of the manor} tenements, and rents afore-” ” 
| vith the appurtenances," as they the ſaid George and Fame 
by their aid writ and declaration fappoſed ; and thereof 
put themſelves on the country; and 'the ſaid George and 
did likewiſe the ſame; and the ſaid George and Famer - 
ed leave thereto to imparl; and it was granted to them, Ac. I 
afterwards, in that ſame Term, they the ſaid Gorge and 
er perſonally came again there into court at Weftminfter, and 
aid Edward, although ſolemnly called, came not again but 
beſe ed in contempt of the court, and made default; therefore n 
„. adjudged that the ſaid George” and James ſhould recover Judgment. 
r ſeiſin, againſt the ſaid Thomas, of the manor, tenements, 
rents aforeſaid, with the appurtenances, and that the ſaid 
; ſhou!d have of the lands of the ſaid Batard to the value, 
Mo), Wi ind that the ſaid Bdward ſhould be amerced. And ther 
nor li the ſaid George and Famer prayed his majeſty's writ, to be Writ of ſeiſin, 
ed to the ſheriff of the county 'aforefaid, to cauſe them to 
on tha full ſeifin of the manor; tenements; and rents aforeſaid, 
en, Me appurtenances, and it was granted to them, retutnable 
reigh Whvith into the court aforeſaid; and that aſterwards, namely, 8 
1. Haufe ffceenth day of Navember, in that ſame Term, the aid 1 
r and James perſonally came there into the ſaid court at | 
winſer, and the ſheriff, namely, Sir Robert Lewotener, Return, 4 
nem, then made à return, that he by virtue of the writ 'afore e.. 
e him directed, on the tenth day of November then laſt paſt, 
ens, e the (aid George and Famer to have full ſeiſin of the manor, - 
nd in ts, and rents aforeſaid; with the ippurtenances,” as he 
entry | n directed by the writ aforeſaid.” And the ſaid jurors do 
4 declare, upon their ſaid oath, that the ſaid 72omas” B. 
ty 1c afterwards: and before the ſaid time When, &c. namely, _ 3 
We twenty-fifth day of February, in the eighth yeat of the Iudenture be- 
jof his faid ate meſeſty king Ggerls the firſt, made, and gr br cer Be. 
* ec err indenture —— —— his 7 executed _ 1 | 
| ken the ſaid Thomas Bathurſt (by the name of Thorpe Bu paler Roberts 
oc che one part, and Sir ye om Roberts, knight, and og oe 44 
and , eſq. (by the names of, &.) of the other part, Criſþe of the 


= * 
* a 
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| to date on the 25h day of February; in the eighth year of other part, 
reſent in of his ſaid late majeſty king Chiles "ths r "the 
and e which (aid indenture follows in theſe words (here ſer 


indenture); as by the ſaid laſt- mentioned indenture; - 
tenant pern here to the ſaid Juſtices, and proved; read, and given 26D 
lence to the ſaid jury (amongſt other things), it doth" and That the ſaid 
re fully appear.” And the faid jurors do farther declare, 7 B. married, 
ſaid, ir aid oath,” that the ſaid Thamar Bathirft; afterwards, © © 
u. 10 ore the ſaid time when, Ke. namely, on the twenty-fixth 
: te ſaid month of February, in the "eighth year of the 
„ 0s tis id late majeſty king Gharte the a * 
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| „„ * * | 4 
* „ erer, Ko. vin 
0 way eh married to, the above-named Elizaly | 
and died und that the ſaid Thomas Bathurft, afterwards and before the! 
without iffuc 4 time when, &c, namely, on the twenty. eventh day of F 


in the 528 of the reign of his ſaid late eſty king (1 
the firſt, died at Gowdburft aforeſaid, in the ſaid county of f 
without any iſſue of his body lawfully begotten ; and tha 

ſaid Elizabeth his wife ſyryived him, and aſterwards and hy 

That Eliza- the faid time when &c. namely, on the twenty-eighth ; 
beth farvived, February, in the ninth. year of the reign of his {ai = a 
and was ſeiſed king. Charles the firſt, ſue the ſaid» K/izabeth entered. ing 
for her life. manor and tenements aforeſaid, with the appurtenances, ard 

Y thereof ſeiſed, for and during the term of the life -of the 
The reverfion Elipabeth, the reverſion. belonging to the right heirs of the 
. expeftant to Thomas Bathurſt, And the ſaid jurors do farther declare, co 
the right heirs their ſaid oath, that. afterwards, and before the ſaid time 
of T. B. ec, to wit, on the firſt, day of October, in the year of Ou. n 
That /. B. 1648, the ſaid. #iliam Bathurft, brother to the aid 7] 
brother made made his laſt will and teſtament in writing - (among. eme 
bis will. | things); in theſe: £ng/1b words following (ſet forth: the wilt 
; hee werba)'; as by the ſaid laſt will — teſtament of the 
William Bathurft, now ſhewn here to the ſaid juſtices, and {Wkiety 

and given in evidence to the {aid jury, it doth and may ( cut 

other things) more fally and at large appear. And theffhorov 
That the ſaid durprs do farther declare, upon their fajd oath, that N Ge 
1. F. died; William Batburſt aſteru ards, and before the ſaid time whey 
namely, on the eighth day of Zz/y, in the year of Our Lord 

and alſo the died at Blrham in the ſaid county; and that afjerwardy 
ſaid Eu. before the ſaid ume when, &c, nam 


Bathurft, © 
| Goutburft aforeſaid, in the ſaid county of Kent ; and ti 
* the deceaſe of the ſaid Elmaberh Bath, widow and ir 
| Entry a the ſaid Thomas Bathurſt, and before the ſaid time whe: 
Z. . . beir namely, on the tenth day of Demmler, in the thirty-lecon 
o 8. of the reign of his ſaid preſent majeſty, the ſaid Edward 

8 the now defendant, ſon and heir of the ſaid Thema: ! 
. entered into the ſaid manor and tenements, with the 

A nances, and was ſeiſed thereof, as the law requires, 
nid jurors do farther declare, upon their ſaid oath, thati 
That the faid Manor and tenements, with the appurtenances, nom are, 
manor and te- ſo long a time as there is no remembrange of any m 
nements are Contrary, have been, of the tenure of ancient demeſne 
ancient de crown of the kingdom of England. in ſee, and during 
 mmeſae held of time have been and now are held of the manor of A 
the manor ef ſaid county of Kext, and that the ſaid manor of Hylufd 
Ayicsford. the appurtenances, now is, and for ſo long a time as ihe 
remembrance of any man to the contrary hath been, 7 
demeſne of the crown of the kingdom af Tagland. lr 

aid jurors do farther declare, upon their {aid oath, dat 
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% Bathurſt the fon, the now defendant; being felled as A record of 
2 gry in the ſaid 8 * 3 with 2 wer eee 
untenances, (amongſt other thin t is en 

is at Re ay before Str — North, knis d, & N 
thren, the Juſtices of the court of common pleas of our for | 1 cient deme/nes 

i the king, of Trinity Term in the rr ound” pats” EINE 
en of his preſent majeſty, that the ff1d Eetward Zrtherfft the 

v by the name of Edward Bathirft, eſquire, ſon and heir'of 

ward Batharſt his father, and heir to Thomas Bathurſt, eſquire, 

attached to anſwer to Sir Thomas Colepeppyre, baronet, ſon 

| heir of Richard Colepeppyre, baronet, and heir to Sir M Alliam 

lieppyre, baronet, of à plea, that whereas the ſaid Thomas 

ypyre for ten years then laſt paſt had been, and then was, 

led of the manor of Aylerford, with the appurtenances, in the 

jd county; in his demeine as of fee; 'whieh ſaid manor, with 
appurtenances,” then was, and for fo long a time as there | 42 
no remembrance” of any man to the contrary had been, 9 
nent demeſne of the crown of England,” and all the lands and a 
nements which were held of that manor had, time out of 

ud, been pleadable and impleaded in the court of the ſaid 

mor. before the ſteward thereof for the time being, by his 

jeſty's writ of right cloſe, and not elſewhere, according te 

cuttom of the ſaid manor, time out of mind therein uſed and 

roved of: and that the faid Thomas Batharſt in his tife-ume, 


* 


— 


at de Cre Map! entleman, and James Sarys gentleman, 
ben Wing hw 1 well knowing the 4 but on- 
Lon ing craftily to deceive and defraud the ſaid Milliam and his 
ward renors, lords of the ſaid manor, of the of that manor; 
day « the ſaid George Mapleſaen and James Sarys, on the ſeven 
has each day of Ogeber, in the ſeventh year of the reign of his late 
th ea king Charles the firſt, he the {aid Hiiliam being ſriſed of 
. « laid mavor, with the appurtenances, in his demeſue as of fee, 
d taWſecuted out of the high court of chancery of his ſaid late 
and ei y (that court then being held at Weſtminſter in the county 
when Middleſex), his faid late majeſty's writ of entry fur difſeifit en 
erde , againſt the ſaid Thomas Bathurſt, of the manor-of Pall, 
arc L i the appurtenances, and of one meſſuage, & e. directed to 5 
was þ 5 


ſheriff of the ſame county, and returnable before his ſaid 
e majeſty's juſtices at Weſtminfter aforeſaid, on the morrow of 
8 Seulr:then next enſuing; by virtue of which ſaid writ,” and 
return thereof, ſuch proceedings in law were made and hal 
pon on the faid morrow of 4/7 Sculr, and other concarring = 
ſtances Tequiſite in ſuch caſes, that they the fd Or 
James in Michaclmas Term, in the ſaid ſeveuth year, reco- 
red azainſt the ſkid Thomas Barhbwft the ſaid manor of Palleng, 
the ſaid tonements and rents, with the appurtenances; asby 
record and proceedings thereof; now remaining in his fail 
veſly's court, 'before his'Jaſticey, ' to. wit, at Miner ufore- 
N, it doth and may more fully and at N which 


b 


} dont of Midaloſex, for transferring uſes into poſſeſſion, he 


1 : ? 


and fie beirs for erer; and by means of ithe Abd eg 

by force of an act made in the parliament of our late — 5 
Henry the eighth, late king of Eng/and,on the fourth day of Fe 
2. in the twenty: ſeven year of his reign, at Wiftanirfter, in 


Vid bana Barhurſt became ſeiſed of and in the ſaid manor 
Pullens, and of the tenements and rents aforeſaid, with 0 
appurtenances, in his demeſne às of fee, And he the hid 
* s Colepeppyre farther declared, that the manor, tenemeni 
and rents, with. the appurtenances, ſpecified in the ſaid writ 
entry, at the time of ſuing out of the ſaid writ, and alſo at Moch! 
time af the {aid recovery thereupon had, were held of the 88d vr 
V. C. as of his manor of Aylesford aforeſaid, and during all Mn 
time aforeſaid, until the day of ſuing out the ſaid writ, acc 2 
ding to the cuſtom of the iaid manor of Ayle;fard, were plea 
able and impleaded in the court of the ſaid manor, and not e 
where; by which recovery ſuffered in the manner aforeſaid, t 
faid manor. of Pullens, and the tenements aforeſaid, with d 
appurtenances, became a frank fee, and pleadable and impleade 
at common law, to the deceit of the court, of the faid Vi vi 
lord of the manor, of Aylesford aforeſaid, and to the maniſe or 
danger of the diſinheriſon ot the ſzid T. C. to the damage of i} 
faid 2. C. forty pounds: and whereupon the ſaid 7. C. by H. 
Gifford his attorney complained, that whereas the ſaid 7. G. f 
ten years then laſt paſt had been, and then was, ſeiſed of d 
manor of Aylesfurd, with the appurtenances [and ſo-reciting th 
count in the action of deceit in the ſame manner with the » 
aboye-mentioned, until you come to the words], to the damag 
of the ſaid T. C. forty . and thereof he brought his 
&c. And the ſaid E. B. the now defendant, by Edmund Hedfa 
his attorney, came and defended the force and injury when, &. 
and pleaded that he could not deny the action of the ſaid 7. 
nor but that the ſail Thomas was, and for ten years laſt paſt h 
been, ſeiſed of the ſaid manor of Ayleferd, with the appurie 
nances, in his demeſne as of fee; nor but that the ſaid mand 
with the appurtenances, then was, and for ſo long a time 
there had been no remembrance of any man to the contra;y i 
deen, ancient demeſne of the crown of England; nor but that; 
the lands aud tenements, which were held of the ſaid mano 
were tune out of mind pleadable and impleaded in the court « 
the manor aforeſaid, before the ſteward thereof for the tin 
deing, by, his majeſiy's writ of right cloſe, and not elſewhere 
according to the cuſtom. of the ſaid manor, time out of m 
uſed and approved of; and that the manor, with the tenemen 
and rents aforeſaid, ſpecified in the ſaid writ of entry, at 
time of ſuing, out the ſame, and at the time of the ſaid-recove 
thereupon had and ſyffered, were held of the ſaid . C. 254 
his manor of Axle ford aforeſaid; and during the time aforela 
till che gay of ſuing out 5 ſaid writ, had been pleadable 2 
| Impleaged in the court f the ſaid; manor, according to the cut 


ff . 
2 * 
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rin io! ver. ; © 
de ſaid manor, 1 Tuc. had above Judgment for 


FA. 

1ved, in his writ and declaration atorefaid ; cherefore it was the plaintiff 

15 d, that the fad T. have again his faid court, that 45) in the writ of 

At 15 manor, rents, and tenements aforeſaid, with the appur- deſceit. 

ances, ſpecified. in the ſaid writ of eutry, be pleaded, removed. 

| brought back again into the ſaid coart, within the jur. 

on thereof, e inc > Her faid judgment given upon Ne dete 

ed writ of entry, in his faid late majeſty's court at Ae "IN 

reſaid ; and that the ſaid recovery be annulled, and made en- 

ey of no effect: and that the ſaid 7. be reſtored to all thingy 

b he loſt by reaſon of the ſaid judgment, yu upon the 

{ writ of entry; and that the faid Edward Bathurſt the de- 

adaot be amerced ; as by the record thereof, now remaining at 

after, in the county of Middleſex, recorded, it doth and 
more fully appear: And the faid jurors do further declare, 

hon their ſaid oak! that aſterwards, and be fore the ſaid time . 

len, &c. namely, on the firſt day of April, in the thirty-fourth Entry of ECA 

of the reign of his'preſent majeſty Charles the ſecond, now *, relies 

of England, Ne. ſhe the faid Elizaberh Bathurf;"widow, f #ittrom ; 

wife of the ſaid William Bathurſt, deceaſed, entered into the , 

wor and tenements, with the appurtenances aforeſaid, and 

u thereof poſſeſſed ;* and that the ſaid Elixabeth Bathwft, 

wow, relict of the ſaid William Bathurſt, afterwards, and 

Gore the ſaid time when, &c. namely, on the ſaid ſeventh day who leaſed to 

the ſaid month of April, in the thirty-fourth year aforeſaid, the leſſor of 

le, and as her deed delivered an indenture, ſealed with her the laint it 
executed between the ſaid Elizabeth Bathurft laſt above 44. 

ed, by the name of, &c. of the one part, and Thomas Crampe, = 

the name of, &c.” of the other part, bearing date on the ſaid 

ath day of April, in the ſaid thirty-fourth year; the tenor 

vhich ſaid indenture followeth in theſe words {this was a 

(mon leaſe for five years, made by Elizabeth' Bartha to 

mn]. And the ſaid jurors do farther declare, their ſaid And that KA. 

u, that the ſaid Elizabeth Bathurſt widow, relict of the ſaid x4 & is ugw 

lien Bathurſt, is now alive, and in good health [and then che alive. 

tound the leaſe, entry, and ouſter, in the declaration, and 

ie the proper general concluſion] ; bur whether, &. 


| pie | : 
$ 3- Norton v. Ladd. 


| 9 9 4 4 Has b as 35 * 4 84 : 

| 5 to nine acres three roods and a half of land, with the Lut. 756. 
[1 appurtenances, part of the tenements ſpecified in the Verditi, as to 
un declaration, the ſaid jurors declare, upon their oath, that part, for rhe 
kid John Ladd is guilty of the treſpaſs and ejeAment within. Plaintiff ; 
men, in the nine acres-three-roods and a half of land afdre- 
, Vit the appurtenances; as the ſaid Joba Norton doth. within 

Plain againſt him; and they aſſeſa the damages of the-ſaid 

n Nerten, by reaſon of the ſaid treſpaſs * | 
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kn} his expences and coſts laid out by. him about his ſuit ig tha | 
_ ticular, 40-fixpence, and for, his expences and colts to for 
inge and as £0 one garden, &c. with the appurtcnances, of 

part of the tegements {pecified in the within declaration, 
_ the tenances,:they declare, upon their (aid oath, tha 
as to other aid Jobs Ladd is not guilty of the within: written treſpal þ 
part, not ejeQment, in the ſaid one garden, dc. with the appurtenz 
goity. in ſuch manner and form às the ſaid Feb Ladd hath wi 
Alledged in his plea: and as to one meſſuage, &c. refidue of 
tenements, with the appurtenances within mentioned in the H: 
declaration, the ſaid jurors do farther dec are, upon their 
3 oath, that _ before the ſaid within-written time when 
ue. 2 ſoc. Within-ſpecified leaſe. was made, one Edmund Cook, ſenior, 
cial regie ſeiſed in his demeſne as of fee, at the will of the lord of the n 
that Edmund of Thorneg cum membris, in the county of, Mrfall, according 


Cook the elder, the euſtom of the manor aforeſaid, of and in the (aid one res. 
* being ſeiſed in ſuage, &c. with the appurtenances aforeſaid, in Erinten Brute 
fee of copy- bam, and-Stodey, being cuſtomary tenements, held of the lor lin 

hold lands, the manor aforeſaid, and of che manor of Thergey e 
mnembris, in the ſaid county of Norfolt, and demiſed and M his 


ſable by the lord of the ſaid manor, ar his teward thereof, 

the time being, by copy of the court- rolls of the ſaid manor, 

any perſon or perſons whatſoever, willing to take the fan 

fee-ample, or otherwiſe, at the will of the lard, according i 
* 

| CCC 

| law fully begotten, chert Cook, Edmund Cook, and John 

| 20d hoving  and-Qhree daughters, Cieey, Een, and. Abe, be the Lid L 
three daugh- Cocks afterwards, and before the within-written time when 

| ters, within- mentioned leaſe was made, at the court of the mai 
the Te borneg cum membris aforeſaid, held there on the fifth de 
ſurrendered Orlober, in the year of Our Lord 1659, perſonally and in 
to the uſe of court, before the whule homage, ſurrendered. into the las of y 
His will, the lord of the manor aforeſaid, by the hands of the fievaiih 
the court, ail his cuſtomary meſſuages, lands, and tenet 
whatſaever, as well in poiſſeſſion as in reyerſion, 'within 


manor, by copy of che court rolls, according to the cu rin, 

the — afefaid, to ſuch uſe or uſes as he ſhonld, by M rin 

. will and teſtament in writing, limit or appoint; and that dee 

* ſaid Edmund Cock, ſenior, had Ne his wife; and aſter 4 
* namely, on the ninth day of June, in che year of Our e 


1668, made and ordained his laſt will and teſtament in wn 
and thereby gave and deviſed in theſe following Tui]. 
to wit [ here was ſet out the will of Edmund Cook the cid 

uc verba, by which he deviſed the premiſes 80 his wile for 
d rvomainder to his fon Edmund in fee}; as. by che ſaid da 
und teſtament of the aid Raman Cob ihe father, bon 

- here in court, and given in evidence, it doth more fully a 

And the ſaid jurors do fartherdeclare, upon thei Aaid od 

and dd. Acer the aid ärſt day of ,f in d nd f. af. 
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88, the ſaid Edmund Cook the teftator died at Brinton aforeſaid: * 

r whoſe death; namely; at à coutt ſpecially.held for the d 
jor of Thorneg cum mil is, on the eighth day of May; in te 

ty-fourth year of the reign of his preſent majeſty,” the ſkid: - EET 

ad Cool, the fon "of the faid Sen Cook deceaſed; came e 

| brought into the fame court the ſaid laſt will and teſtament 

the ſaid Edmund Cook deceaſed, and craved'of the lord of the © 


= 5 b 
: * NN 


ic of ii manor to admit him tevant to the remainder of the ſaid ene Admiſſion o-, 
the wage, Kc. with the vey whereupen the ſaſd 3 _ 0 
beirn Cook the ſon, at the fame court of the manior-aforeſaja, he ſon. *- 
rhen A at the ſaid manor; on the day and year lat above mentioned, 1 

ior, admitted tenant to the ſaid remainder of the ſaid tenements, - 

he m a the appurtenances, to hold to kim and his heirs, aſter e 

„din reaſe of the ſaid Ame, according to-the cuſtom of the manor 

one aforeſaid ; and the ſaid remainder was then and chere granted 

u be ſaid En the fon by the lord of the ſaid manor; ac- | 

be long to the cuſtom of the manor' aforeſaid; to hold che faig * . 

ergee ements, with the appurtenances, to the faid Fama the ſon 

and bis heirs, after the deceaſe of the ſaid Ame, according” to 

ere, intent and purpoſe of the will aforcfaid, at the will of the | 

wandt, according to the cuſtom of the "ſaid manor 3* as by the | | | 
de an- rolls of the ſaid court made thereof, here brought and 0 | 
ling id to this court, and read atd given in evidence tothe id 

oct, eher, doth more fully appear: whereby the ſaid Fam the 

f bis vas ſeiſed of the eve as che law ires; - 

Jebn being ſo ſeiſed thereof,” afterwards, to wit, on the day and 

ud Fair 1aft above mentioned, he the ſaid E Cook" the ſon ' * 


e into the ſaid court of the manor aforeſaid, in is own Surrender to 

For, and in open court ſarrendered into the hands of che lord the uſe of hes 

the manor aforeſaid, By the hands of the ſte ward of tharmg- will. 5 = 
; the ſaid one meſſuage, c. with che appurtenances, d ſuch” 
or uſes as he ſhould, y bis laſt will and teſtament in writing,” , 


it and appoint, according to the cuſtom of the manorafore= — 
And the ſaid jurors do farther declare, upon their l! 
d, that the ſaid Edmund Cook the ſon — ie ap PR” 
uneteenth day of May, in the year of Our Lord 1674, made ie 


nll and teſtament in writing, and thereby gave and*deviſed © + 
deſe agiiſb words following, viz. [here was ſet out the will li 
Edmund Cook the ſon in hc uerba, containing a deviſe of the * 
miles to his fiſter Alice for life, remaidner to his brother Jab 

; 35 by the ſaid lat will and teſtament of the ſaid Edwung 
Mm, now brought hexe and ſhewn to this court, aud rede 
pren in evidence to the ſaid jury, it doth more ally «ppear+ 
the ſaid Edmund the ſon afterwards, namely, on the firſt day Heath of Eu. i 
Ju, in the ſaid year of Our Lord 1674, died at fen mund the ſon, | 
aid, without iſſue of his body lawfully hegorten,” Aud and his ſiſters,  - 
kid jurors, upon their ſaid oath, do fartliey declare, that the without ifſuc, 
„ | b » þ 55 
wards, namely, on of of Auge, in the year FW, 
Lord 1675, di at aforeſaid, th any Une'of ' 

'Kk 88 cheir | 
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Farms, on Ties, oh eva and year laſt mentioned, and brought! Hp ot 
court the laſt will. teſtament of the ſaid Edmung the (on, hi 
brother, made in writing, bearing date on the nineteenth day of 
ay, in the year of Our e 16074 aforeſaid, and the ſaid Jo 
Ck craved of the.lord of. the aid manor, to admit him te 
of .the-premiſes, according to the intent and puyport of the f 
ſurrender and laſt will of the ſaid Edmund Cook the ſan ; AC L 
ppon the ſaid John Cook was, at the (aid court of the ſame manor vic, 
there held — 2 day . year laſt 2 penned. „ admitted 
tenant to aid onę me e, &c. Wich the appurtenances, acl the | 
cording; to the cyſtom of 1 aforeſaid; and the ſaid te 
ments, with the appurtenances, were then and there granted, 1 
the ſame court, te. the ſaid John Coal ** the lord * K 
manor, according to the a thereof; to hold | 
John, agcarding to the intent and 5 parpon of the Fo fo ſuprende che ©; 
aud la wil of the ſaid Edad Coat the ſon, at the will of hitter 
| lord, .accordipg to the cuſtom of the manor aforeſaid ;. as by 
copy of the gourt-rolls laſt . mentioned madg thereyye 
now kt here into court, and her in evidence to che fn 
1 Jurors, more fully may appear; v 2 the ſaid John 72 
118 tered into the ſaid tenements, with the appurtenances, laſt ads 
N antianęd, and was ſeiſed thereof, as the law requires: 
Letter of at- g io thereof ſciſed, he the ſaid Jabn Cook afterwanl 
porney, toſur- namely; on the pwenty-lixth day of February, in the year of 
render to the ] ord 3682, by his writing, the ia to be a letter of atto 


| | their ot either of their bodies lawfully a 
> Aung Cook, widow, the mother, ſurvived: f 0 
5 . F the and Alice; and afterwards, Me on the KU it 
er. in the year of Our Lord 167 pens * 

ä * —.— and that afterw er * h 
Admiſſion of of. Faawary, in the 7. of Our Lard 1680; aid ik . 
. e on . to the ſaid Edmund Cook the ſon deceaſed, came into ls 
rother the ſaid manor. of Thorneg cum, membris afo 400 the 


fats foe 4 bia row * hand and ſzal of the ſaid John Caok, bearing date u broy 


ear laſt above 8 nd atteſted b | = 

ae a hy toe pereioas ny hate * 
de void, on tleman,-a be tenant of the manor sta. bs Wes 9h dove 
oment of into the hands of che lord of the ſaid manor, ae 
5 l. om of that manor, the ſaid one meſſuage, &c, to the ule ce 


hoof. of one Jobn Laad, his heirs and athgns,. for ever ; wü 
this condition, that if the ſaid Jabs Coat, his. heigs, exec 
and aſſigns, or any of them, ſhould pay, or cauſe to be paid, ters 
the ſaid Fohn Ladd, his executors, adminiſtrators, or aſigns, diers 
Tam 2 upon the twenty - ſeventh day of Fu 

8 rd 1683, 5:00:10 286 OF 

of the {aid Fobn Ladd, 3 | 
Din yr a tary aca a i fo . I or 
irrer wh the ( 
$rrender ac- 1 j day of March, in of Our Lord 1682, the mit 


10 dingiy. . er e Art of the manor of 7 
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nenbri: aſo W 
rb, in * year of Our Lord 368, before William Burleigh, 
And by virtue of the {aid writing or letter of 
torncy, according co the cuſtom of the manor afdreſaid, in the 
ine of the ſaid Jah Coal, ſurrendered ima the hands of the 
1 of the ſaid manor, by the hands of the ſaid ſteward, the 
and tenements laſt above mentioned ; to the uſe and behoof 
ihe faid yg — his heirs and afigns for ever — this 
dition, &. [on *. ang the jurors farther decla Death of 72 
ir (aid oath, 25 the faid Fohn Cook afterwards, nod Cook and his 


vithin-written time when the within-ſpecified leaſe was — Ro- 


. 


de, namely, on the twentieth day of 8 in the firſt year 
the reign of his preſent majeſty, died at Briaton aforeſaid 
thout iſſue of 2 and that the aid 
rt Cook then and there ——_— wor 2 m 5 
nit, on the twelfth day of May, in year reign 

lid preſent majeſty, the ſaid aba Ladd came into the court OY 
the ſaid manor, held at the ſaid manor on the day and year 

above mentioned, and ſhewed, that neither the ſaid * of . 


> 
+ 4 44 6 


ad. and . were then and there ane r 

hid Jobs Ladd, in the ſame court, by the lord af — t 7 

according to che cuſtom of that manor ; to-hald: to the we 

Jobs Ladd, his heirs and aigns, according to the intent and. BTL | 

ort of the laſt-mentioned ſurrender, at the will of the lord, "as | 

ding to the cuſtom of the manor aforeſaid ; as by the copy ee | 

court-rolls laſt above mentioned made thereon, now ſhewn | 

brought i 1 — this court, and given 3 — ſaid Gr e 

More Ill $ Waere 1 Lads ; " 

d into the (ai Lnekmgncnd lands, with thes * 

bare nee. and was ſeiſed thereof, as the law requires. 
— do, — or their ſaid oath, farther declare; Title of was 

ore named in the within declaration, leſſor. +246) * 

coulins, — to the ſaid Edmund Cook the ſon; and a | 

laid Jabs Cook, and -46 the ſaid Cicely, Ellen, and Alice, ' e 

luer of the ſaid Edmand Cool the elder, that. is 10 ſay, | e 

lers and 1 brother to the ſaid Fdmurd 

u, and to Fobn Cook, whigh ſaid Robert was the eldeſt ſon. ; b 

eg the aber, e of th 1 | 

lice mens named in the declaration aforeſaid, and fa- - ek ant 

the ſaid and Edmend the fon, Fobu dt; and 

i id Joby Lac ims his itle, and intereſt i 


upon 


RY „ ee the paſt, for and during the term of one whole year from the 
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apon their ſaid oath, that the ſaid Cicely Cook und Mary 
named in the declaration aforeſaid, after the deceaſe of the n 
John Cook, and before the faid time when the leaſe aforeſaid 

made, namely, on the firſt day of March,” in the firſt year of M dt 
reign of his aid preſent majeſty, entered into the ſaid one met 
ſuage, &c. with che appurtenances, and was ſeiſed thereof br 
the law requires and they farther found the leäſe, entry, ial f. 


gduſter ]. And if the defendant be guilty of the „ 

| ejectment, &c. then they find him ſo 3 and if not, then they Ic 
CCC 

It. a. | * , Toh, PRES 7; 4 ore 

FRONT INS: 1 a e e de 5 8 gi 

r r 1 | | / a 

. N $02, | das gore upon their oath, that the tenements mentions F 
pecan ver- in the within-written declaration are, and always N in 
dict, that the Y f 


been, cuſtomary tenements, and parcel of the manor of News? 
copyhold. in the county of li, of which {aid manor Sir Willian ef 
a Eaft- — * was ſeiſed in his demeſne as of a fee ; and that I eath 
court ſeiſed of William Weeks was ſeiſed of the ſaid cuſtomary tenements for 
the manor in term of his natural life, by copy of the coyrt-rolls of that u 
fee; and nor, at the will of the lord, according to the cuſtom of the 
WilliamWeeks manor; and that the ſaid William:Weeks being fo ſeiſed of i 
2 copy ſaid.cuſtomary tenements, he the ſaid William Weeks worried t 
h . Elizabeth Kite, and atterwards the ſaiq William Eaftcourt d 
Marriage of ſeiſed, as aforeſaid, of the ſaid manor; 'after whoſe deceaſe t 
Weeks with E. manor deſcended. to one Amy Baſtcourt, and to the within-nan 
lizabeth Kite, Anne Eaftcourt, the plaintiff's leflor, as ſiſters and heirs of Fill 
| N of Vil- Caſtcaurt; and that afterwards the ſaid William Weeks permj 
amBaſtcour!; the within-mentioned meſſuage to be ruinous and out of rey 
and deſcent of and in decay, for want of neceſſary repai s thereof; and t 
4% nd, afcerwards, jo'wit, on the'rwenty-fiſth day of November, i 
und the leffor Year of Opr 
of the plain- ſhewn ta the ſaid jurors in evidence, demiſed all the ſaid ca 
tif; and that mary tenements to one Edward Browne ; to have and to hold 
#® FillianiVek; the ſaid Edward Browne from the Feaſt of Saint Michael then Nen 


eſſuage to de next enſuing ; and io from year to year for the term of ten ye 
uinous, and then next enſuing, if the ſaid Willizm Weeks ſhould ſo long bi 
demiſed ＋ pen to live, at the yearly rent of ten pounds, to be paid to 
Nan en * id William Mots for the ſame; and afterwards the faid 
ear. Ke. Egftcow? died ſeiſed of a moiety of the ſaid manor in her dent 
Death of 4my as of a fee, after whoſe death the {aid -moiety'deſcended 1 
r and ſaid Arne Faftcaurt, as ſiſter and heir to the faid Amy, whe 
deſcent of her the ſaid Anne Eaftcourt was, and now is, ſole ſeiſed of the m 
ng to the 2 — demeſne we fee; _ e tl 
Hor. firſt day of February, in the year of Our:Lordir696, 
cath of 1 Millan Weeks died ſeiſed, ps aforeſaid; of the faid cu Wil 


uam Weeks, 


a1 
A . 
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b 222 te- 
ee tenant who died ſeiſed of any gf 
cuſtomary tene ments, parcel of that manor, of * eſtate therein _ = bfe, | 


or the term of his life, hath uſed, and ought, to have and enjoy lands during 
Il ſuch cuſtomary tenements, whereof her huſband died ſo ſeiſed, her widow- 
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very ſuch cuſtomary tenant, dying. ſeiſed of ſuch eltate as, afore- —_— 5 
Chifimas,and 


walt bald cu 


joy all ſuch cuſtomary tenements, till the Feaſt of Saint Micha-! Micbaclmas. 


ths Entry of the 


ZI © 


kefciture to the ſaid Amne, as lady of the manor aforeſaid,” and Are 


b 
r, as aforeſaid. And the faid jurors do En 


ky of January, in the ninth year of the reign of his ſaid pre- entry of che 
n asel, the ſaid Hine Eaftcourt demiſed the faid cuſtomaty cb 
ant 10 


we dd to the ſaid John, from the laſt day of December then laſt, for Elzahith, his = 
f ten Je term of ſeven s from thence next enſuing ; by virtue of . fe of Wii © 
long uch ſaid demiſe he the ſaid Jabs entered into the ſaid cuſ- 


ur tenements; and was polſefled thereof, until the within- 
an l Mice Weeks (ds a ſervant to the ſaid Elizabeth Meals, who 
w wife to the ſaid Milian Weeks, and by her ſpecial conirhand | 
ered into the ſaid cuſtomary tenements, in and upon the po- 
mon of the ſaid John, and ejected, drove out, and removed * 
in from his ſaid farm therein, as the ſaid Joba Eaftcourt hath Fo 
in declared. And the ſaid jurors do, upon their ſaid oath; That the ſaid 
wer declare, that the ſaid Elizabeth, who was wife to the ſaid E/izaberd i 
ſto TP an Veel, at tlie time of his death, now is; and ever fingg dow alive, and 
Waka | nee 


- 


. x | TY F "0 8 
3% 0 A2 rReepix, . rf. 
ae death of che ſaid William Werts hath been ind Yematoel 


Vier inmartied, and i good kealth. © And thi the 5 
cone lude (as uſual) . | * Ang! 1 2 


N fn 
35. King v. Din. 
D ND'the jurors of the jury whereof mention is withid 

Lennen6s. FN, being called, ikewiſ appeared, do ilng che th 
1755 and fworn, to declare the truth of the wichin-contents, decks 
That the te. upon their oath, that the within-written tenements, Wich & 
nements are appurtenances, wherein the trefpaſs and ejectment within-writt 
copyhold. are ſuppoſed to have been committed, are, and for ſo long atin 
- + +. - as there is no remembrance of any man to the contrary, hay 
deen, parcel and cuſtomary tene ments of the manor of Stueflap 

' Campſey, with che appurtenances, in the faid county of Safull 

and have been, during all that time, demiſed and demiſeable b 
| py of the court-rolls of that manor, by the lord or lad 

thereof for the time being, to any perſon or perſons whatſger 
willing to take the fame in fee - ſimple or otherwiſe, at the wi 
of the lord or lady, according to the cuſtom of the manor afore 
Hours Warns ſaid; and that before the within-written time when the treſpal 
nad Hue, and ejectment aforeſaid are ſuppoſed to have been dope, on 
Kis wife ſeiſed Henry Warner and Elizabeth his wife, in right of the ſaid k 
(in right. of £abeth, were ſeiſed of the tenements within-wtitten with d 
13 appurtenances, in which, &. in their demeſne as of freche 
ar life. for the term of the life of the ſaid Elizabeth, the teitiaind; 
- Remainder to thereof belonging to Jabs Ballett and his heirs, at the will 
ob Ballei in the lord, according to the cuſtom of the manor aforeſaid, Ar 
Fee: the ſaid jurors do, upon their ſaid: oath, farther declare, ü 
Cuſtom, that within the manor aforeſaid there now is, and for {6 vg a tin 
if ſurrender as there is no memory of any man to the contrary, thete hat 
he preſented, been, ſuch a cuſtom, that if any ſurrender of any cuſtotnaty nd 
the, party, or tenements of the manor aforeſaid be made to the lord or lad 
Ae al be of the ſail manor for the time being, out of the eat of the 
e bre, manor, according to the cuſtom thereof, it ſhould be preſents 
led ro by the homage of the court of the manor aforeſaid, It thei 
come in, and Court of the iaid manor next after fuch ſurrender, to be held 
„admitted. that manor; and that after ſuch preſentment, made in the mam 
| ... aforeſaid, the firſt publick pr ation ſhould. be mage in f 
ſame firft court, that loch parti who hath a right to be admit 

to the tenements aforeſaid, fo ſurrendered, ſhould appear 3t i 
court, and pray to be admitted to the cuſtomary tenements con 
iſed in ſuch ſurrender, according to the intent and parte 
thereof: and if ſuch perſon, who had a right to he admittec 

| . the tenements aforeſaid, ſo ſurrendered, came not at the 
©, __. firſtcourt;, and prayed to be admitted, nor was admitted te 
- _  tenements,with the appurtenances, mentioned in Tuch Tutreder 
Aa oreſaid, then at the ſecorid court of the ſaid manor, to be ad 
de xt after ſuch ſurrender, another publick proclamation hal 


IF 


SSA e 


% 
; 
C5 f 
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Made, that ſuch perſdn, who hath a right ta be admitted a5 fore · 
kid, ſhould appear at that ſame court, and ſhould pray to be 
United to the euſtomary terietnents, according to the” intent 
ui purport of the ſarrender aforeſaid; and if fuch perfott, who 
kad a right to be admitted as aforeſaid, came not at ſueh ſeebnd 
dort, and prayed to be admitted, nor was admitted, to che rerie- 
wents; with the appurtenances, mentioned in ſuch ſurfender as 
torefaid; then at the third eourt of the faid manor, next” after 
del ſurrender, held at the manor aforeſaid, there Huld be 
wother publick proclamation made, thitr ſuch perſon, who had a 
llt to be admitted as aforeſaid, ſhould come at the ſame" third 
wort; ind pray to be admitted to the tenements mentioned 2 of 
k ſuch ſurrender: and if ſuch perſon came hot at that court, and * 
ed to be admitted; nor was admitted, to the ſaid tenements, And if he will 
the appuftenances, then the ſteward of the ſaid court for not come 1 
ume being commanded, and by the 'cuſtom of the manor P97 the third 
kbreaid therein uſedd and approved of for ſo long a time as fg bfemit, 
dere is no remembrance of any man to the contrary, hath uſed are 4 * 
ytommand, the baikff of the ſaid manor for the time being ſeized to the 
b ſeize ſuch tenemenits; fo ſurrendered into the hands of the lord uſe of tlie lord. 
* lady of the ſaid manor for the time being. Aud the faid | | 
on do, upon their ſaid oath, farther declare, that che id | 
Bey Warne and Elfzabeth, in right of the ſaid Elizabeth; being $urrendet” of 
ied of the teniements within-written,” with the appurtenances, Henry War ner 
erein, &c; in the manner aforeſaid, and the remainder there and EA 
loging to the aid John Ballet and his heirs'in the menbeg and Joby By! 
brefaid, they the fard Henry Warner and Blizaberb; and Jobs lett, into the 
Ul, before the unbin- written time when, Kei that ir 20 f leger of the 

the foxth day of April, in the thirty-fourth year of te-ttign 0107 978 
his late majeſty, ſurrendered out of court, according to'the being lud f 
kitom of the manor aforeſaid, into the bands of the fald Ae the mano 
ben lawfully being the lady of the manor aforeſaid, the within: 


of one Robert Pretman his heirs for ever; and 
I Robert Freeman, after the ſurrender made in the 
brefaid, and before any court of the ſaid mauer was hel 


the Robert Free- 
man and his 
heirs. L149 14 


aking the ſaid ſurrender, that is to ſay, on the firſt tiny f Deach of Re- 
. in the thirty-fourth year of the reign of hir Mid Inte bert Fra. 


ly court (%, 


of the ſaid Robrrr, had 2 right to be admitted to the tene con and heir, 
its aforeſaid, with the appurtenanees, wherein, &c, ace within age). 
the form and effect of the ſaid ſurrender, made iu the mann 
breſrid. And the faid jurors do, upon their ſaid oath, 1 
e, that the ſuid John Freeman, at the time of the death of 

aid Robert Freeman his father, was, and now is; within the 
N of twenty-one years; and the ſaid Fobn Freeman; bein 
un the age of twenty-one years, and he the ſaid Jah Frees 
u having a right to be admitted to the tenemients aſbreſaid, preſentment 

t the appurtenances, 1 1 yy ſaid ſurrender, made-by _ ; Ag ſurrette 
, o ati, 


inen tenements, with the appurtenances, wherein, &. to the To the uſe of 


Ney, died; and that one John Freeman was undd is the only befee 2 
© and heir of the faid Robert Freeman, and, as ſuch ſon and Freeman, his 


"1 
= 
© 


at the ſame court thexe . As l ay to ba admit 
Firſt default. appeared not at the ſame hy, og was 7 com 


Second pro- 


me | 


+ ak % +. 


bird de- 
ault. RA 
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975 rr when the laid. furrender was made, and ever ſince 


| DRE eourt, that ſuch perſon as — right to be ber 


1 with the appurtenances : whereupon, afterwards,, at the th 
urt of the manor aforeſaid next after making the ſaid ſures 
'E as aforeſaid, held at that manor, on the das- irt day 


2 


the ſeveral defaults made as aforeſaid, and before the * 


* 6 
. 


« 


AAN HI, ee, 


faid Henry Warner and Elizabeth, and Fahn allet into 
of the ſaid Alice as aforeſaid, afterwards, gh ding . 
court of tlie manor N next — the fa 115 nad 


ſented 225 the homage of the fame court; Fo ver 
mes ſaid farrender, in the 2 — 


to the tenements aforeſaid, with the appurtenances, ſhould con 


to the ſaid tenements, 3 and ng 
 tenements ; whereupon, aſterwards, at the ſecond. court ” 
ſaid manor next after the ſaid ſurrender as aforeſaid, he 
- at that manor on the thirteenth day of Fund, 1 in the Par 
year of the reign of his 2 late majoſty, another publick x 

mation was made in the ſame court, that ſuch.perſon as had 


_ fight to be admitted 10 the ſaid. tenements, ſhould come at d 
| fame court there held as aforeſaid, and BY to be admitted to i 


ſaid tenements, ſurrendered as afore and that no perl 


came at that ſame court, nor was admitted to the ſaid tenemen 


+ in the faid thir clifth year of the reign. of his ſaid] 
| Bay, — 1 publick proclamation was. ade in the f 


e court, there held as aforeſaid, and pray to be admitted 


ſaid tenenients, ſurrendered-as Ae bee hes L 
t 8 


with the; appurtenances: whereupon, one 7homas Clarke, th 


came at the {ame court, nor was 
bailiff of the ſaid manor, was commanded by the ſteward of 


' manor aforeſaid, that he ſhould ſeize the {aid tenements, wi 
*. he apputenances, into the hands of the ſaid Alice, then lady 
- the. manor aforeſaid: which ſaid Thomas, Clarke, afterward 
| have ta to day, on the yore November, in the dirt 6 

b 1 


ear aforeſai eb entered int ſaid tenements, with the: 
, hances, by, vj „ of the ſaid mandate. And the 822 
„ ſarther declare, that the ſaid Alice was 


been, _ now. is, lady of the manor aforeſaid, and thereof 
gally ſeiſed; and , the ſaid ſeyeral proclamations, 


1 within. written demiſe, that is 2 ſay, on the firſt da 


[pril, in the firſt year of the reign of his ſaid preſent maj | 
- ..-._ within. ſpecified, ſhe, the ſaid Alice being lady of the ſaid man 
and phe laid Jahn e now . of the age 


3 | 5 20 
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rſon as had the right to be admitted to d 
3 urrendered as N ould come at th 
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one unte th Gbd dle ande int tenements Entry for che 
12 becited, wich che appurtenances, ee as for- — 
fired 30 ber, for the reaſon aforeſaid, and was thereof ſeiſed | | 
the law a * and then they find the leaſe, entry, ani | 
« caſter; an if the defendant be 1 35 of the r. A, 
phin not gulleys A f 2 | 5 ; | 5 
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wm | ge. r e de 


25 DD * 
We | BCLARE upon their dath, Lg Thomas N f 88 18 — . : 
at 7 fourteenth day of Fe in the fourteenth 12 of the Thomas Ame | 7 
8 gn of his late majeſty Janes Eſt late king o j dr 8 mou 


- * ſeiſed of the lands and tenements mentioned a” 
, helfrithin-written declaration, in his demeſne as of fee ; and 1515 conveys che 
þ ſciſed thereof, he. the ſaid .7hemas. Andrews, by A certain premiſes by 
jenture; bearing. date on the fourteenth day of Februaty, in Indenture, 
had ſaid fourteenth year of the reign of the ſaid late kin Janes n 
be firſt, executed between the ſaid Thomas Alpes Bo u 54 
pe of, Kc. of the one part, and Toby Pavie, of, is and .. 24a 
1% Andrews, of, &c. of the othex part, for the conſiderations himſelf add 
Nel in the lame indenture, gave, granted, . and his wife for 
i to ths ſaid Thy Pavie and Philip Andrews, and their life; remain- 
"the ſaid lands and tenements; to the ſeveral uſes declared der to 
day ac ſpecified i in the ſame indenture, that is to 11. to the uſe of Andrews 
aid li. id Thomas Andrews and Fleanor his wife, for the term of daughter, in 
er natural lives, ad, the, nee of Je longeſ 2 7 them . 
thout impeachment, of w e durin e of the ſa1 Thomas : 
uu; and. after- their deceaſe, 9 to the uſe of dne M = — 2 
vs, mentioned in the ſaid indentare, daughter, of the ſai gengral di; 
Andrews, und of the heirs of the body of the faid Mary, remain 20 
otten or to be begotten by one Jobs Gauilli im the you er, Eliza 995 
ntioned in the indenture ; and for default of ſuch j ner Femin: ano- 
d of 1: to the uſe of the heirs begotrep.on the body of the f aig therduuginer, 
ts, iy; and for default of ſuch iſſue, then to the ule of © . ul; Her 
erb Tomkins, another daughter of the faid Thomas — —— 
:rward the heirs begotten of the body of the ſaid. Elizabeth; | and go. 0 Fikam © | 
tym default of ſuch iſſue, then to the ute of Millan Ta eldeſt 727 5 
ppurlh * of the ſaid Elizaberh Tomkins, and of the heirs begotten the fajd © 
om the body of the ſaid William Thnkins; and for default of saber, in ge · 
r Was Sh iſſue, chen to the uſe of Fohu Tomkins, ſecond ſon. of ihe nerd] rail; 
. and of the heirs of the bod body beg begotten of the Temainger. to 
creo y of the ſaid Jahn Tomkins ; and for default of fuck iffue, J Tobin 
1 010 the uſe of 7h as heirs of the ſaid Thomas Andrew: for 14 2745 0 
KING bo as in the ſaid indenture it is more fully contained. And; 


t Gay! aid jurors do, upon their ſaid oath, farther declare, that by 2 ral ta yy 5 
2 ke of the (aid , and alſo by force of the ſtatute for 2 eo. 

* 1 uſes into on, publiſhed in the parliament * the 5 N 
e ag ve eighth, late i g of England, &c. held at Naur, of 


on e, 3 7 


3 $9254 Drs, bol et. 


on the folirth day of February, in the twenty. ſer ent yea oH 

rely , they the ſaid Thomas Arilrews and Eleanor his Wiſe becas 

ſeiſed of the faid lands and tenements, mentioned in the 7, 

« Aleeclaration, in their demefne as of frechold, for the” term © 


. their natural lives, the remainder therepf as in the manner bor 
| Marriage of Hmited; and that after making the ſ#id indeiture, the faid Ju 
J. Gwillim' Gavillim the younger married the ſaid Mary Anais, nds 
with M. An- iſſue begotten Between them; one Thomas Gwillim their elde 
drews, 1 * ſon; and that afterwards, and before the ſaid twenty-niuth di 
— _— G of Mays in the year of Guf Lofd 1646; they the faid Than, 
| ae e Me ai Andrews and Eleanor his wife died; and that after their deceaſs 
Entry of J. G. the ſaid 22 Gwoillim the Younger, and Mary his wife, enter 
and I. his into the lands and renettenty above-mentioved in the ſaid dec 
wife. ration, and were ſeiſed thereof, in right of the” id Mary, i 
| _ their demefne as of fee-tail, that is to ſay, to the ſuid Mary a 
tte heirs of her body begotten by the Taid Jh Gwillin 0 
| 9 remainder thereof in the manner above-limited; a 
ag being fo ſeiſed thereof, they the ſaid Joh Groillim' und May 1 
Death of J. G. wife, aftetwards and before the ſaid twenty-ninthdayof M, 
and his wife. the year of Our Lord 1646; died; and after their deceaſe; fl 
Entry of FG. ſaid Thomas Gevillin, as fort and heir of the ſaid Meth, beg 
bei, ſon and of her body by the faid Fobn Suflim the younger, entered ini 
rey the lands and tenements, with the appurtenances, and waFtheret 
"RR ſeiſed in his demeſne as of fee-tall, the remaindey thereof in tl 
who had iſſue Manner above-limited; and being ſo ſeiſed theresf, he the ſai 
T.G. Thomas Gwillim had iſſue r e his body; one Tho 
That the te. Grvillim his ſon. And the faid jurors do, upon their laid os 
. nome ure fiber declare, that the ſaid meſſuage, lande, and tenement 
held of the above ſpecified in the ſaid declaration, and alſo divers oil 
manor of meſſuages, lands, and tenements, within the ſaid pariſh of Ky 
Wormelow, Cuple, are held of the ſaid manor of Wormelew, In the ſaid coun 
Which is an- of Hereford, which ſaid manor now is, and for ſo long time 
cientdemeſne, there is no remembrance of any man to the contrary, hath be 
bol ancient demeſne of our ſovereign lord and lady! the king u 
queen of. Fxgland, and their predeceſſors, kings und queens 
3 . - England; — that the ſaid tenements have been, during all th 
NERF time, pleadable and impleaded in the court of the ſaid minor 
$4 plea * hundred, by their majeſties inferior writ of*right eloſe, bef 
«dee. dhe fte ward, ſuitors and domeſinen of the Cald"manvr and bo 
fte ward, Kc. otherwiſe; and by an ancient cuſtom of the ſaid manay and l. 
of the manor. dred, time out of mind therein uſed and approved» of, the fy 
| That fines are founded upon writs of right cloſe of nieſſuages, lands, meadc 
Evied in that paſtures, furze, and heath, Within and being held ef the K 
cdurt. magor, or appertaining thereto; have been levied, and duringt 
deem aforeſaid have been nſed and accuffomed io de Teyied, 
That a fine the faid cqurt of the maner aforeſaid ; arid that a-Cortain i 
fur concefit © produced in evidence to tlie ſaid jury, was levied th the court 
Was accor- the right honourable the lad E zabeth, counteſs of Kent, , 
dingly eie bi hier manor or iniudred of ermethes aforciaid, her: 
; pro- * Ye, rats” > 


Arni, xd. bft. 


tid, according to the faid t 
ved of within the ſaid manor, on the twegry-ninth day of 
„in the twenty-ſecond year of the reign of his late may 
eri the firſt, king of England, &e. before, Kc. then ſuitors 
ad domeſmen of the ſaid court, and others of his ſaid majeſty's + 


and John Nurſt their fon, plaintiffs, and the ſaid "Thomas 


wefuages, lands, and tenements, mentioned in the ſaid decla 
won: by which faid fine, the faid Thomas Gwillim the father 

ted to the ſaid William =—_ and Sarah his wife, and to 
Ws Nurſe, ſon of the faid V J 


ld of the into? aforeſaid.” for Yhe term or the live & 


ke, and of the life of the 9 liver of either of them, © 
yy reſerving an annual rent o 


pl agreement, &c. (ſet forth the fine i hc werba.), But the 
x jurors do, upon their ſaid oath, farther declare, that the faid 


rage, lands, and tenements, mentioned in the ſaid fine, were 
uſually demiſeable, at the time of levying the fine aforeſaid ; 


% 


„ and were ſeiſed thereof, as the law requires; and being 
ied thereof, he the faid Thomas Gauillim the father, being ſeiſed 
the reverſion of the meſſuage, lands, and tenements aforeſai 
tertain other fine, produced in evidence to the ſaid jurors, 
ned in the ſaid court of the right hogourable the lady Za 


eſs of Kent, then lady of her {aid manor or hundred of 


«and approved of within the ſaid manor, during the whole bn 
well. on Friday the ſecond day of Fuze, in the Deb & 

year of the reign of our ſaid late ſovereign lord Chari 
irt, late king of £xg/and, &c. before, '&c, then ſuitors ah 

teſmen of the ſaid court, and others of his ſaid majeſty's ſub- 
Þ then preſent there, between one Tema, Marrett, phi H, 
the faid Thomas Gwillim and Mabel! his wife, deforciatts, 
de faid meſſuage, lands, and tenements, mentioned in the 
Leeclaration; by which laſt- mentioned fine, the aid Thomai 


the ſaid meſſuage, lands, and tenements, mentioned in the 
. written declaration, as in the faid fine it is more fully 


Mew, J. e, This ie à final agreement.” ſet forth the fins 


„ Yeld at King't Cal, within the mauer er bundred afore- miles, b 
+ 5 1 cuſtom time out of mind uſed and mas Gm 


| 72 preſent there, between William Nurſe, Sarah his 
lin the father, and'Mabell his wife, deforciants, of the fai# 


iam and Sarah, the lands to N. N. 
aements aforeſaid, above-mentioned in the ſaid declaration, 8: hi- 


id William Nurſe and Sarah his wife, and of the faid Jobs their fon, fos 


ſix pounds? during the faid reſerving an 
m, 2s it is more fully comprehended in the ſaid fine ; the tenot annual rent of 
[which fine follows in thele words: Wormelow, J. This is a fix 


The fine in 


miles, 

{that the ſaid annual rent, reſerved by the faid. fine as afore-'time of fa 

I was not the ancient rent of the ſaid tenements: by Virtus fine, were not 

[which ſaid fine, they the (aid Milliam Nurſe and Sarab his uſually de- 

i, and Jobn Nurſe, entered into the lands and tenements afore- miſeable, nor 

ſo was the rent 

reſerved the 

8 on 

Au Entry of t 

way 2 5 ö 

T. G. the fa- 


radow, held at Polffos in the pariſh of King's Capie, within ſeiſed of th 
juriſdiction of that court, according to the "cuſtom, aforeſajd, reverſion, b 


Weed ns 


ln and Mabel! granted to the ſaid Thomas Marrett, and his to Thomas 


ſed; the tenor of which. faid fine follows in theſe words: 


2 


4 8 Das verba. farther declare, 
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fine in in hec werba.]: And the ſaid jurors do, upon their ſaid 64 

g . E e fine was fo 3 to) 

| | ry uſe of the ſaid Thomas Gwillim the father, his heirs and alen! kde 
Tit the taft ige N bee e ie force of iis 
a 1 „for transferring uſes into poſſeſſion, the ſai 110 

= Au Gwvillim was ſeiſed of « ſaid teneme = ſpecified in the willi 
T. G. the fa- Written declaration, as the law requires; and being o (ſſl 
ng | thereof, by a certain indenture, produced in evidence-to the H. 
Conveyance jurors, bearing date on the firſt day of Nowenber, in the twenr wi 
from 7. G. the fourth year of the reign of his ſaid late majeſty Charles the fir 
father, by te king of England, executcd; between the faid Thomas Gui 
bargain _ q lim the tather, 5 the name of, &c, of the one part, and Tui 
enfolled Payne, of, &c. of the other part, he the ſaid Thomas Gilli e te 


F. — —_ his che father, for the conſiderations mentioned in the ſame indef n: 
baba N Fare, enfeofted, bargained, and ſold to the ſaid 7homas Payny a th 
2 Fig wad 1 hears, the ſaid meſſuage, lands, and tenements, mentioned ten 


he faid indenture. And the ſaid jurors do, upon their (aid ca e 
_ farther declare, chat the ſaid laſt-mentioned indenture was ii 
rolled of record in the county of Herefora,: among the records Wider: 
the ſame county, according to the direction of the ſtatute in (ut 
© Caſe made and provided, before Thomas Baſterville, eſquire, th 
bone of * aſſigned to keep the peace in and for the ( 
county of Hereford, and Miles Hill, gentleman, then clerk of 
peace of the ſaid county, within fix months next after maki 
+ \- - © ” the ſaid indenture, that is to fay, on the fifteenth day of. Mare 
n the year of Our Lord 1648: by virtue of which ſaid barg 
And ſale, and alſo by force of the ſaid act for transferring d 
Ando poſſeſſion, the faid Thomas Payne was ſeiſed of the (aid x 
Ao . verſion of the tenements mentioned in the ſaid declaration, as WP th: 
3 ſee and right, as the law requires. And the ſaid jurors do, * 
, their faid oath, farther declare, that the lands and tenemeſ 
. +. -., aforeſaid, mentioned in the declaration aforeſaid, and the Iyri 
lands and tenements in the ſaid laſt-mentioned fine, are the fan 
and not different or ſeparate lands and tenements. And they 
' © © © farther declare, that by a releaſe produced in evidence to 
Releaſe of id jury, bearing date on the nineteenth day of November, 
Thomas Gwil- the year of Our Lord 1649, he the {aid Thomas Gwillin, 
Ae the conſiderations therein mentioned, gave, granted, rewik 
%» — Fi 4 his releaſed, and quit-claimed, to the ſaſd Zhomas Payne (be 
hes. (eeiſed of the reverſion of the ſaid tenements in the manner al 
aid), and to his heirs, all the title, intereſt, term, and den Tor 
whatſoever, of the ſaid Thomas Gwillim, in the lands and rip 
mepts mentioned in the ſaid releaſe, being the lands and4 
ments mentioned in the ſaid declaration, as in the ſame releal 
is more fully expreſſed; the tenor of which, releaſe follows 
. *» _ » theſe words: To all to whom this preſent writing hail g 
cc. (ſet forth the releaſe in hc werba.) And the ſaid jt 
| do, upon their ſaid, oath, farther declare, that afterum 
Death of 7. G. namely, on the twentieth day of June, in the year of Our 
the father, 1663, the ſaid Thomas Gaoilliem the father died ; and that del 


i 


* 


uber; and that the ſaid Thomas, Gwillim the younger had iſſue, full age, 
ſegotten of his body, the ſaid Richard Gao Him, the leflor of tbe 
10 iſes; and that the ſaid Thomas Gwillim, the father of the who had. iſſue 
within id Richard, afterwards, and before the time of the demiſe in the the Icffor of 
Wd declaration above ſuppoſed to have been made, died; and the plaintiff, 
he in the ſaid Richard Gwillim is ſor and heir to the ſaid Thamar | 
wen willi his father, and nephew and heir to the ſaid Mary Jn 
run, lawfully iſſuing from her body. And the ſaid jurors do, P 
Coon their ſaid oath, farther declare, that the ſaid Thomas Payur 
airing ſeiſed, in the manner aforeſaid, of the ſaid reverſion f 
Bille tenements ſpecified in the ſaid declaration, he the ſaid Thomas 
> inde ore, afterwards, and befure the time of the demiſe ſuppoſed 


ned tener, in the- year of Our Lord 1661, died ſo ſeiſed thertafF Payne, and 


id oer whoſe deceaſe, the ſaid reverſion of the ſame tenements de: deſcevt of th 


was nged to one John Payne, as ſon and heir of the ſaid Thoma Payne; reverſion to 

cords iereby the ſaid 7obn Payne became ſeiſed of the ſaid reverſion * Paynes 

> in (vp thoſe tenements, as of a fee and right, as the law requires: * and 

u being ſo ſeiſed thereof, he the ſaid Jabs Payne afterwards, * 

the before the time of the demiſe ſuppoſed in the faid declaration, 

K of nely, on the twenty-eighth day of December, in the year of Death of 7 

maki Lord 1661, died without iſſue ſpringing from his body, Payre with. 

f. Mord ig ſeiſed of ſuch his eſtate in the . manor aforeſaid : after out iſſue, and 

barg i ole deceaſe, the ſaid reverſion of the tenements aforeſaid de- deſcent of the 

ended to the faid Margaret wife of the ſaid EZward; to May reverſion to 

+ (aid wife of the ſaid Aagrey, and to Mary Meyrich, as co-heirs che defendant 

on, as dbe ſaid John Payne ; whereby the ſaid Edward and Margaree** nei. 

do, i vife, in right cf the faid Margaret, and the faid Fudrew and 

eneme e his wife, in right of the {aid Mary, and the ſaid Mary 

hriet, were ſciſed of the ſaid reverſion of the tenemetits afore- 

s of a fee and right, as the law requires; and that the faid That 7homas 

d they 1 Payne, during his life, and after making the ſaid inden- Payne and his 

ce to Wile of . 18 and fale enrolled as afo. eſaid, and, after his de- beirs received 

the ſaid Joby Payne in his lifetime, and, after his deceaſe, che annual 

illim ſaid Edward, Margaret Andrews, and Meyrick, reſpectivel rent, &cy 

_renilhWcived, and quietly ehjoyed, the ſaid annual rent of 6x poanels Mm 

ve (be ed as aforeſaid, during the continuance of the ſaid grant 

ner ao! demiſe, made for three lives as aforeſaid. And the faid Death of the 
r, do, upon their ſaid oath, farther declare, that the ſaid ſurvivors of 

and , Nurſe ſurvived the ſaid William Nurſe and John Nur, who the three 

and ted (ciſed of the ſaid tenements ſpecified in the ſald declaration; leſſees. 

: releald that ſhe the ſaid Sarah died vn the ſeventectith day of Sn. | 

fol, in the year of Our Lord 1693, ſeiſed of the ſaid tene- 
u ſpecified in the ſaid declaration as aforeſaid; and that af- Eatry of the 

aid jt the deceaſe of the faid Sarah, the ſaid Edward Bourne and q.tendancs.. 

fierun rgaret, in right of the ſaid Margaret, the ſaid Andreu and and of the 

Our in right of the ſaid Mary, and the ſaid Mary Meyrich, en- leſſor (being 


bat he GP into the ſaid meſſuage lands and tenements * | 


47 PE u ox, no. vin" % , 909 
Tones Cwillim the youny r, being chen of the full age of twen- leavin 7. N 
lone years, was fon and heir fb ſaid Thomas Galla the the fog, Ay 


the declaration aforeſaid, namely, on the twentieth of Death of ＋. v 


above mentioned in the ſaid declaration, the ſaid Richard Gill. 
\ tioned in the within-written declaration, and was ſeiſed thereof 


| within the age of twenty-one years. They farther fi 


Jud: 74 A? which day, the jury aforeſaid being reſpited between th 


at this day, cometh as well the ſaid plaintiff as the faid defenda 


- aforeſaid, in ten acres of land, and eighty-four acres of wood 
in I, aforeſaid, parce] of the tenements aforeſaid, above ſu; 


i 8 are thereof guilty, as the ſaid plaintiff hath bon 


_ fendants have above alledged; there 


the manner aforeſaid; and alſo twenty-one pounds three i 


ts 
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tte declaration aforeſaid, and were ſeiſed thereof, as the lay N. Mi t 


2 and that afterwards, and before the time of the den 
entered into the ſaid meſſuage lands and tenements above nen 


as the law requires, he the ſaid Richard then and yet bein; 
{nds | <q the leaſe 

entry, and ouſter; and if, & c. (with the general conclufon,) 
Judgment for the. plaintiff after a verdic on a trial at day; 4 
a @ writ of poſſeſſion awarded, with the return there f. 


aforeſaid, in the ſaid action, &c. And now here 
by their attornies aforeſaid, and the jurors impanelled, being 


called, likewiſe came, who being elected, tried, and ſworn 
declare the truth of the premiſes, as to the treſpaſs and ejeftmer 


poſed to be done, they declare upon their oaths, that the 


ereof a orig againſt them; and they afſeſs the damage e 
of him the ſaid plaintiff, occaſioned 1 ſaid treſpaſi aa 


ejectment, beſides his coſts, &c. to ten ſhillings ; and for thok 
coſts and charges to twenty. marks; and as to the reſidue of u 
treſpaſs and ejectment aforeſaid, in the refidue of the tenemeni tu 
aforeſaid, with the appurtenances, above ſuppoſed to be done 
the jurors aforeſaid do farther declare, upon their ſaid oat) 
that the defendant is in no wiſe Why thereof, as the faid de 
are it is adjudged, that d 
faid plaintiff do recover againſt the ſaid defendants her te 
aforeſaid yet to come, of and in the ſaid ten acres of land, ani 
eighty-four acres of wood, with the appurtenances, in V. afore 
faid, wherein the ſaid defendants are by the jurors aforclai 
above found to be guilty of the 8 2 and ejectment aforeſaid 
and his damages atoreſaid, aſſeſſed by the jurors aforeſaid, 


lings and four-pence, at his requeſt, & c. which ſaid damages 1 
the whole do amount to —1. And be the ſaid defendanl 
taken, Kc. And be the (aid plaintiff amerced for his fal 
plaint e the ſaid defendants, for the reſidue of the treſpi 
and ejectment aforeſaid, whereof the ſaid defendants are abo 
acquitted by the ſaid jurors, And the ſaid defendants may qa a 
thereof, without day, for ever diſmiſſed, &c. ' And hereop 
the plaintiff prayeth a writ, &c. and it is granted to him, 
turnable here on the morrow of the Holy Trinity, c.: at ulis 
day the faid plaintiff comes here by his attorney aforeſaid, 


AZPRYDILY, NOV, 


if, that is to ſa „M. V. kni ht and baronet, now re. 
5 2 he, b —.— of the ke Gal to him directed, 
ade <leventh day of Jour laft pail, cauſe the aid plaintiff | 
men ure his poſſeſſion of his term aforeſaid, of and in the tene- 
aer, ats aforeſaid, with the appurtenances, yet unexpired, 45 by. 


* 
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up the ſaid defendant, by., B. his attorney, comes and 8. T. Jud. 212. 
A defends the forge and injury, &c. and hereupon the ſaid , | 
kintiff prays that the ſaid defendant may anſwer to the, ſaid 
tion; and the (aid defendant ſays nothing thereto in bar, 
bete o precluge the ſaid Tanze from his action, but makes 
; whereby the ſaid plaintiff remains againſt the ſaid de- 
unt unde funded: wherefore it is conſidered, that the faid 
'orv M endiff do recover againit the ſaid defendant his poſſeſſon of 
nen nid term yet to come, of and in the ſaid tenements, with the 
woodBW-crtenances, and his damages occaſioned by the treſpaſs and 
ve fuß nent aforeſaid: but becauſe it is unknown what dogs | 


b aforeſaid, the ſheriff is commanded, that, by the oath of 
ang ere honeſt and lawful men of his bailiwick, he n in- 


ces laid out by him about his ſuit in that behalf; and that 
nemeriſſcuſe the inquifition which he ſhall take, &c. to be ap- 
N it to our ſovereign lord the king at Wyfminfter, in three 
d oat. from the day of Saing Michael, under the Jeal, c. and 
ſeals, &c.: the ſame day is given to the ſaid plaintiff, And 
that ron the ſaid plaintiff prays his majeſty's writ of poſſeſßon, 


er de (as heręaſtetr.) — * " i} | 
V. afore | | kf, 
ore | 1 

oreſa _ *  'Fudgment by non ſum inſormatus. 


ree ful ND the ſaid C. by B. T. his attorney, comes and defends 3. T. Jud. 216. 
mages! the force, injury, and damages, and whatever elſe he 

fendan di": to defend, where and when the Court will conſider thereof; 

bis fal hereupon the ſaid 4. prays. that the ſaid C. may make an- 

: tre(pali to his ſaid declaration upon which. the faid F. ſays, that 

ire abo not inſtructed by his elient, the ſaid C. to give any anſwer 

5 may op above complaint of the ſaid 4. nor ſays he any thing in 

hercopaiſþ er to preclude the ſaid 4. from his faid action; whereby 

\ him, d 4. remains againſt the faid C. undefended therein : for 3 
at wie reaſon it is — that the faid 4. do recover againſt x 
kid C. his poſſeſſign of the ſaid term yet to come, of and in 

8 


_  feal; und the ſeals of ik Acer e ſhall take fack; 
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the Gig” ala with the ap — BITTY damage 
occaſſobed by the faid treſpaſs — jectment: but becauſt t 
unknown what damages the ſaid A. hath fuſtained by Tek F 
- the laid treſpaſs and ejcament, the ſheriff is commanded, thy 
he diligently inquire, by rhe paths of twelve honeſt and use 
men of his bailiwick, what damages the ſaid A. hath fuſtaine, 
as well by reaſon of the ſaid treſpaſs and ejectment, as for bi 
5 ces and coſts laid out by him about his ſuit in that behalf 
that the ſheriff cauſe the inquiſition -which he ſhall t 
thereon to be before - a br lord the king [if by original 
op a genera] return da ill, on a da 2 J. a ny 


pion: the ſame day is given to the ſaid A. to be here, | 
our ſovereign lord the king. And thereupon the ſaid 4. pm 
2 writ of our ſaid ſovereign ord the king, to be directed 

the ſheriff of the ſaid county," to cauſe him to have the poſſeſi 

of kis faid term of and in the ſaid tenements, with the apput 

tenances, yet to eome; and it is E to him, returnable bes 
et the 2 e ec. has | 

k . n ; wb 222 r the (; 


— x ov = NR 


A juan * non en informa, with, a remjciar * 


p the ſaid Marthrwp Dimmu; by Jobs Lath his atone” 
comes and defends the force, injury, and K * 
whatever ele he ought to defend, where and when 
will confider thereof; and hereupon the ſaid James Hick: p 
that the faid Matthew may make anſwer to his ſaid declaratic 
which the ſaid attorney, for the ſaid Matthew, faith, he 
not inſtructed by the ſaĩd Maxthewy his client to give any anſ 
. to'the ſaid complaint of the ſaid Famer, nor fays any thing 
bar, or to. preclude the ſaid Fane: from his ſaid action, where 
the ſaid James remains againſt the ſaid Matthew undefen 
therein: therefore it is confidered, that the ſaid Janes do 1 
cover his ſaid term of and in the ſaid tenements, with the 3 
rtenances, againſt the ſaid Matches, and his damages oc 
„ag by the ſaid treſpaſs and ejectment, to be awarded to! 
And the ſaid James, of his own accord, remits and 
ee ſaid Marti exo all ſuch damages ſo awarded to 2 z the 
fore the ſaid Matthew is acquitted of all ſuch W 
the ſaid James prays a writ of our ſaid ſovereig n lo 
to be directed to yo ſheriff of the ſaid county, 110 de ln 
| have the poſſeſſion. of his ſaid term yet unexplzed, of FOR le 
ſaid tenements, with the a urtenances ; and it is g 
him, returnable before our {aid ſovereign lord the vhs 17 
bill, on a day certain; if by original, 12 a gencral return 
 whereſoever e ſhall then be in e ; the Fe * . 2 
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r which day eime here the 3 aforeſaid, . Am 4. T. Jud. 280. 
A hereupon the defendant doth relinquiſh his avermetit efore- 


dur , Kc. (as in other actions) 3 nor but that he 19 Fu of thi 
* paſs and ejeAment aforeſaid, as the faid plaintiff Hath above. 

hr hined againſt him; therefore it is confidered, that the aid 

tif do recover againſt the ſaid defendant his term aforeſaid) 

ind in the tenements aforeſaid, With the appurtenantes, yet , 

xpired ; and his damages occaſioned by the treſpaſs arid eject- 


ach ai: aforeſaid : but becauſe it is unknown what damages, &. 
re, bd e the ſeal; Ke. and the ſeals, Kc. | BET 14 . 
. pn e 

Qed 1 


ef | Fudgment for the plaintiff for part, 


appuy 1 | VCTF 
ble RE FOR it is eonfidered, that the faid plaintiff do tes 2. T. Jud. 119, 


cover againſt the ſaid defendant his term aforeſaid, of and 120. 
de (aid tuo hundred and ſixty acres.of wood, with the appur- 

a ices; foraſmuch as the ſaid defendant is, by the jurors 

lama. aid, above found to be guilty of the treſpaſs and Hemant 

| ud ; and his damages aforeſaid, aſſeſſed by the ſaid jurors 
{ny-one ſhillings, &c. and aiſo fix ſhillings, awarded by this 

r n to the ſaid plaintiff at his requeſt, &c. which [hid damages 

the whole amount to eight pounds twelve ſhillings; and 

kid defendant taken, &e. And be the ſaid plaintiff amerchd 
ws falſe complaint againſt the faid defendant; for the tefidus 
karate treſpaſs and cjoNeient aforeſaid, wheteof the ſail de- 

E is above acquitted by the jurors aforeſaid ; and the faid 

by a adant may go hence thereof for ever diſmiſſed, &C. — 


thing {pon the ſaid plaintiff prayeth a writ of our ſovereign lo 
bes, to be direfted to the ſheriff of the county, to 


IE tin to have his poſſeſſion of his term aforeſaid yet une! 
eg the of and in the ſaid two hundred and ſixty acres of wood, 

th the appurtenances, and it is granted to him, retarnable here 

Ses lit days of Salat Hilary, 255 3s g | 


Similar judgment j with a remittitur damna. | ut en 


uſe hit BTERW ARDS the proceſs. being continued between the 

aud in patties aforeſaid, in the ſaid action, the jarors were there 

Srantel i rpited between them here until this day, that is to ſay; - 

ing [1 een days from the Feaſt of Bafter, in the fixth year of the ' 

return et our ſovereign. lord the king; unleſs, &c. And now, N 

lay „ ervards, &c. And hereupon the faid P. here in court, 

2 temits to the ſaid N and 4. the ſaid ſurpence for tha 

1 f damages A 


* 


8 


A againſ-the ſaid R. R. and A. his term aforeſajd; of and n 


4 * 
| Arup, "nd. In 
5 damages aforeſaid, aſſeſſed by the ſaid jurors in the mans, 
al 


aforeſaid ; and alſo the increaſe of the. dane de be wandel 
him ; therefore it is confidered that PRE P. 3 


tenements aforeſaid, with the appurtenances, yet unenpin 
foraſmuch as by the jurors aforeſaid, the {aid R. R. and erec 
are above. found to be guilty of the treſpaſs and ejefime 
aforeſaid: and it is alſo conſidered that the ſaid P. do recoy 
againſt the ſaid R. R. and 4. the ſaid fifty · three ſhillings u 
four yo ated. b e 0 8 the manner aforeſu( 
and alſo ſeven pounds (ix ſhillings and eight pence,awarded by d 
court to the Fara P. at his requeſt, & c. which ſaid oy 
damages in the whole do amount to ten pounds: and be 
ſaid R. R. and 4. taken, &c. and be the ſaid P. amerced | 
his falſe complaint againſt the ſaid R. R. and A. of the refd 
of the treſpaſs and ejectment aforeſaid, whereof the ſaid R. 
and A. reſpectively are acquitted by the ſaid jurors. And 
ſaid N. R. and 4. of the reſidue of the treſpaſs and eje&ne 
aforeſaid, and of the ſaid ſixpence for the damages afo 
aſſeſſed by jurors in the manor aforeſaid, may go hence, there 


* 


for ever diſmi ed, &c. And hereupon, S 


Judgment againſt ſeveral defendants, of ſeveral parcels of | 
aud ſeveral damages found, and cofts againſt ul 
AT which day the jurors, &. Afterwards, &. Therefore 
A is conſidered that the ſaid plaintiff do recover againft 
aid . B. his term aforeſaid, yet unexpired, of and in « 
meſſuage, eight acres of meadow: and ſeven acres of pak 
with the appurtenances (wherein the ſaid defendants are 
the ſaid jurors above found to be guilty of the treſpaſs 
- ezeQizent aforeſaid)Jand his damages occafioned by that 
a and ejectmenti dhe to the ſaid plaintiff by the ſaid 7; 
is manner aforeſaid ; beſides his coſts and charges afo 
aſſeſſed by the jurors aforeſaid to twopence in the mai 
aforeſaid : and againſt the ſa I. his term aforeſaid, yet uns 
pired, of and in the ſaid one cottage, with the appurtenand 
(wherein the ſaid J. is by the faid Jurors abqve found to be gu 
of the treſpaſs and ejectment aforeſaid) ; and his damages occ 
ſioned by that treſpaſs and ejectment done to the ſaid plainti 
by the faid . in the manner aforeſaid ; beſides his coſts 
charges aforeſaid, aſſeſſed by the jurors. aforeſaid to twope! 
in the manner aforeſaid :.. [and ſo againſt the reſt of the. 
fendants, where there are ſeveral ejectors.] And it is allo co 
ſidered that the faid plaintiff do recover againſt che 
7. and J. his es, coſts and charges by him, Ec. in 
wiſe aſſeſſed to the ſaid my ſhillings, in the manner aſoreſi 
and alſo eight pounds adjudged . ſaid pluintiff at has 
I * * "0 q 
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i for his colts, de, which .ſaid. damages, coſts and charges, 


2nnd 4 the ſeveral r aforefaid, in the whole amount to 

ed 1 And that, the faid T. and 7. be taken, &c. And. 

on ald plaintiff amereed [for his Falſe plaint agairdft che fiti 

id J. of the reſidue of the treſpaſs and cje&tment aforeſaid, / 
of we ſaid T. Ks. are by the, jurors aforeſaid above ac- / 
12d, and the aid T. and J. &i may depart the court here} , 
"""IWerefrom for ever diſmiſſed, And hereupon the faid plaintiff Fd 
a eth a writ of our  ſoveteign_ lord the king, to be di = vcr 

he Mime coor one ofthe lets hs fund mc ply, n 

ed | part — . — not guilty as to al. wp | 
reſid Cine ij 2 | | ; ; | | r 
r ihe d z. ttken, Ke. And be the fail plaintiff amefeed 3. T. ud. #44, 


D for his falſe complaint againſt the ſaid T. for the refidue Jud. 83. 
the treſpaſs and Ejectment aforeſaid, and againſt C. and R. 

the whole treſpaſs and ejeQment aforeſaid, whereof the ſaid 

C. and R. are by the faid jurors wholly acquitted, and the 

d 7. C. and R. may go lenee; therebf for ever diſmiſleT; 

t. And hereupen, &. 1 | 


5 


Fo. 


Pudgment ment for the plaintiff, re row expired. 5 


T which day the jurors, & e. Afterwards, &c. And becauſe 
the juſtices here will adviſe themſelves I and ſo continue 
ul the Term bf whith judgment is 22 7 At hie day 
ime here, ab well the ſaid R. as the ſaid L. by their attornies 
reſaid; und 3 the premiſes being ſeen, and by the : 
ices here le erftood 7 for chat it ſufficiently appetreth 2. F. Jud. 
lis court here,” that the ſaid term of three years is fully paſt, 1117. 
þ confideted that the ſaid R. do recover againſt the Md Z. Jud. v4. 
þ damages aforeſaid, aſſeſſed by the ſaid jurors to forty. Hal- - 
p, Kc. and alſo, &c, which faid damages in th& | 
punt to ſeven pounds; and be the (aid L. taken, &. 


the fotce, form, and effect of the ſaid 
of the ſaid Artbur, &c. | 


ſages, agcording to 
ery, by the default a | 
| 'Ll a: eee * 


Stoner the third, by the grace of Ce, of Great Bring 
' the ſheriff of Oxford, greeting: Whereas Richarg 7, nich 


_ reQtory of Stanton Harcourt, with the appurtenances, in ye 

. eounty, which one V. M. on the ſeventh day of April in 
ſecond year of our reign, demiſed to the Lad 

term of years which is not yet expired, that is to ſay, from 


us at the ſame time, wherever we then be in Jogan, 
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France, and Ireland,” 12 defender of the faith, kr. 


our cott before us at Wyfniiiters hy our Writ, fif by origin 


if by bill, then by bill without our writ, and by the judgme rne 
of the ſame court,] recovered againſt T. B. late of L . 


yeoman, his term, yet unexpired, of and in fix meſſuages, 4 
fthe premiſes recovered} with the appurtenantes, it the pu 
of Stanton Harcourt, in your county and alſo of and in 


Richard for 


firſt day of the ſame month of April, to the full end and m0 
of ten years then next following; and fully to be complete a tn 
ended; by virtue of which ſaid demiſe the ſaid Richard enter Nette 
into the ſaid rectory and tenements, with the appurtenanc 
and was thereof poſſeſſed, until the ſaid Thomas afterwards, d 
is to ſay, on the ſame ſeventh day of April, in the ſaid fee, 
year of our reign, with force and arms entered into the fad exe 
tory and teyements, with the appurtenances; in and upon 
poſſeſſion of the ſaid Richard, thereof, and ejected, drove oi 
and removed the ſaid Richard from his ſuid farm, dhe ſaid te ſounc 
then and yet being unexpired, and did and Rill doth withhioldt 
poſſeſſion cf the ſame from the ſaid. Richard $ whereof the l 
Thomas is convicted, as appears. to us of record: and foraſmy 
as it is adjudged in our ſame court before us, that the f 
Richard have execution upon his ſaid judgment again the f 
Themas, according to the force, form, and cect ai the 
recovery; therefore we command you, that without delay) 
cauſe the ſaid Richard to have his poſſeſſion, of his ſays ter 
yet unexpired, of and in the ſaid rectory and tenements, 

the appurtenances : and in what manner you ſhall have exccat 
this pretept do you make appear to us, in three weeks fre 
the day of Saint Martin, wherever we ſhall then be in Eng 
We likewiſe command you, that you .cauſe to be made 
pounds and fix pence of tlie goods and chattels of the ſaid] 
in your bailiwick, which were awarded to the ſaid R. in 
ſame court; for his damages which he ſuſtained by reaſon of 
ſaid treſpaſs and ejectment; and have you thoſe manies bel 


render to the ſaid: R. for his damages aforeſaid,” whereof 't 
ſaid J. is convicted; and have there this writ. Witneſs Vl 
earl Mansfield at Weftminſter,: the/4wenty-thirtl-day.of 2 

in the fixth year of our reign. | | 


— 


Ar bend, u. 18. 


* 
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45 ee. Pay 


5% of Elaſtes . 4, fee by bill in the court of King's 
TE c ſa far the damagrr. Fe 


0 the theriff of Sell, greeting : Wheress 4 F. "eſquire; 
lately in out een denk us, 55 bill wichout Our writ, and 
de judgment of the ſame court, recovered "againſt R. H. 
Aleman, his term, Yet nnexpired, of and'in'a mefſugge 8 


ud alſo two hundred acres of land, with the appurtenances, 
g. aforeſaid, which 7. T. and . P. on the Hxth day of 
ener, in the foyrth year of dur reign, demifed to the ſaid 
for a term of years which is not yet paſt 3 chat is to ſay, 
n the Feaſt of Saiar Michael the Archangel, in the faid fou 

ar of our reign, to che full end and term of five years, from 


id R. afterwards, that h ro Tay, on the twenty-eighth day 


ums, into the mefſuage and tenements aforefaid, With oy 
urtenarices, and expelled and ejected che faid A. therefrom 
fore we command ypu, that, without delay, you, cauſe the 
4. to have his boſfeſon, "yer unexpired, f and im tl 
erer 2. 2 | 

lage or tenement above A ; and in. what per Fo 
[execute this our 'writ, do yau'make appear te us at 2 


03 


Wer, on Wedneſday next aſtet the morrow of Saige M 7 


b likewiſe command you, chat ypu take the ſulck R. F. if 5 
found in your ballet ne! lately ki 1 00 you 
his body before us, at We{tminſter, at the day aforeſaid, 
uke ſatisfaction to the ſaid 4. for five pounds ten ſhillings, 
hs damages which. he hasſuſtained, as well by reaſon of - the 
als and ejectment as for his expences laid out by 
about his ſuit in this cauſe ; whereof the ſaid R. is con- 


Er tes 
* 2 into ths er op King's Bench 


the 


4 
83 - = 
- 
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writ 
door the third, by the grace of Ged, of Grear Brit 


Rkerif of Middleſex, g: Whereas Richard Williamſon 
ately in our court, before fir Charles Pratt, knight, and 


nd by the judgment of the ſame court, recovered 


f JG bt William Norton, late of Landon, yeoman, his rerm, 
1 the ene 
113 


nent called B. with the appurtenances, in S. in your Foun- 


ace next enſuing, and fully to be complete and ended; he 
02:þer, in the fifth year of our reign, entered, ' with force 


"hy Fenn D! mere. dug fi. 


Fraxce, and Irdand, Wing, defender of the faith, Ke. To 


Kethrer our juſtices of our court of Common Pleas, by our 


"- 


- "*. of 
FR 
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(APPENDIX 0. l. 
in the ariſhes of Saint Martin in the Fields, and Saint ( 
Danes, in your county, which Chriftophen. Graford, gei 
| vn the firſt day of May, in the third year of our rei „demi 
to the ſaid Richard; to have and to hold to him and his aer 
from. ve nend ide day of P then laſt — ty the b 
end and term of s, from thence next enf enſump, a 
fully to be. . ended. And whereupon the ſald #; 
liam afterwards, that is ta ſay, on the en day of Jas 
ar, in the third year aforeſaid, with, force and arms, enter 
into the tenements aforeſaid, with the appurtenances, and « 
led and removed the ſaid R, from his poſſeſhon thereof, 1 
ejected him from his ſaid farm therein; whereof the ſaid f 
liam is convicted, as by the ipſpection of the A 5 
proceedings thereof, w hich we . cauſed. phe 
dur cour 8 us, by virtue of our writ for ts. 
rors proſecuted by the faid. Fill, of and upon the 
miles, now ADE DE in our court before us, it bee 0 
on 7 Nee Si N N is * Y, n 
as it e appearet E recor an retore : 
gommand 1 8 0 you. cauſe .the ſaid RAM” 
10. have bis ND of his tam aforefaid, . et pngxpired, WW": 
' and in the ats aforeſajd ; . manper 
Lexecute t Tock Writ, do You make ap ppe 9. 754 » on 
octaye of the Parke, if th Bleſſed Virgin 
ever we ſhall then be in andy aid ve DE 17 
NN Willi 175 earl e nſter,, on the tye 


bo nn 55 Pres DAY byes and 


*. 33 4 
Bi 4 . 


'at 


arde yeturne n the æurit o f 2 i 
7 > "gh ninety 


which Fra comes here the ſaid L. by his a 
1 ſaid, and the ſheriff (chat is to ſay) R. S. kg 
returns, that as to the aforeſaid writ to cauſe the fad 1 
oo oo, &c. the ſame Nh the was 2 4 her 

eriff;that for the ſnortneſę 0 g could not i 
ban N 0 Werse pew” ; and as. to the be Gi writ of inqui 
mages, Kc. the {aid ſheriff doth return here à certain inquil 
taken at F. in the county aforeſaid, on the eleventh day of 
vember laſt paſt, by the oath of twelve, &c. whereby it wk 
that che ſaid L. hath ſaſtaingd damages, by occaſion d 
treſpaſs and ejectment aforeſaid, beſides his colts, Kc. 
"ſhillings, and for thoſe cofts, &c; to ſixpenee 
adjudged chat the ſaid L. do NN the aid [ 
damages aforeſaid to forty by the ſaid nanny, 
tion in the manner aforeſaid ; 1 pounds nineteen ff! 
lings and Gxpence, \aHudged to the ſaid L. at his 'Fequel, 
which damages in the * amount te eight" pune | 


7 


' : 0 
| * 
\ ; 
* # 
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14 L. taken, fee. And hereupon the faid L. as before, p 
we writ of our ſovereign lord the king, to be directed to the 
deri of the county aforeſaid, to cauſe the ſaid L. to have 
hofſefion, &c. | 5 | 


4 ts the writ of poſſeſſion, the ſhrriff returneth that nothing vas 
Fes „ the — $9 inquiry for damages, the 
* and anger ann of ful Sars. 


o 


1 
* 


T which day comes here the ſaid T. P. by his attorney . 
e ev) as to the ſaid writ, to cauſe the faid-7! to 
| ion, Kg. the ſheriff did nothing thereupon, nor re- 
uned the writ, Therefore, as before, let another writ be. 
thercof made, directed to him in the manner aforeſaid, &c. re- 

able here on the octave of Saint Hilary, &. And as to 
he aforeſaid writ to enquire of the damages, &. the ſberiff, 
hat js to ſay, 4. J. doth now return here a eertain inquiſition 
[36 in other caſes], and for thoſe coſts and charges to ſix fhil- ' 
bags 5 and becaule the: juſtices will adviſe themſelves, of and 

won the premiſes, until the octave of Saint Hilary, beſure 
pr ive heir judgment, &c. At which day cometh here the 

ji 4 by his attorney aforeſaid, and hereupon the premiſes 

ir g ſeen, and by the ſaid juſtices here fully underſtood, it is | 
judged, &c. (as in the former.) And as to the ſaid writ to _ 
age the ſaid F, to have poſſeſhon, & c. the ſheriff, on the ſalt. i 
Rave of Saint Hilam, done nothing thereupon, nor re- . 
urned his writ ; therefore, as before, let another writ thereof 

made in the manner aforeſaid, returnable here, &c. 


a . 5 
of ' 


Ir beriff returneth that be hath delivered poſſeſſion, and an in- 
quifition for the damages, and the court will adviſe before they 
fronuunce judgment for the damages. he 23th 


N which day here cometh the ſaid plaintiff, by his. attor - 
A ney afpreſaid. And as to the writ to cauſe the ſaid 

| to have poſſeſſian, & c. the ſheriff, that is to ſay, C. S. i 
Maire, now returns, that he, by virtue of the writ aforeſaid, 


v him directed, did, on the twenty-firſt day of November laſt 1 
pit, cauſe, the ſaid plaintiff to have his. poſſeſſion of his | A, 


Tn 2 yet unexpired, of _ in 822 78 | | 
* the appurtenances, according to the rt | b 

aforeſaid ; reer eps the dama- * 
F+, Sc. the ſaid ſheriff doth alſo return here a certain inquiſition — 
ln in other caſes, until) for thoſe coſts and charges to four- | | 
Dee. And becauſe the juſtices here will adviſe, of and upon = 
premiſes, a to irn whereof the ſaid writ of 

| 14 | 


enquiry 


Fei . fa. acy 
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ry of damages did ide, before they pronounce tht july 
wag erin days given to the fajd-plaintit, —— 


The eriff returneth, that poſſeſſion wwas Allcerad bir had: 
EE? 94 tarde 4s to the writ. of 3 N 


AT" which day bete comech the faid'W: by his attotpey zb g- 
A a, And the then, to wit, WF. d le, vor 


here, that V. B. eſquire, late ſheriff of the county aforeſaid un 
[ r to the faid now ſheriff,” as to the ſaid writ to cauſe ar 
_ the ſaid . to have poſſeſſion, &c. did, by virtue of the fail 
writ, to him Greed, on the eighth day of Mare laſt pal 
cauſe 24 _ oy his ver, of and in the tene⸗ 
ments : e aforeſaid, wi e appurtenances, yet uns 
expired ; and — $8 the writ of enquiry of damages, 4. F 
was ſo late delivered to him, that for the ſhorcneſs of time 
he could not execute the ſame; which ſaid writ was by the. ſai 
late ſheriff, on his going out of his office, delivered to the (aid 
no ſheriff, together with the return of the ſame, executed 
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No. X. "LY 
| Nennen of errors in the Ki s Beneb in @ judgment of * 


ment in the Common Pleas. 


- 
. 

. 
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' AFTERWARDS, that is to ſay, on Wedne/day'next aſter fv 
weeks from the Feaſt day of Eafter in this faid Term, thy 
ſaid James Chapman Fuller, by Foſeph Sherwood, his attorney 
appears before our ſovereign. lord the king, at Weſtminſter, ang 
pleads, that in the record an! proceedings aforefaid, aud alſo it 
giving the judgment aforeſaid, there is manifeſt error in thi 
reſpect ; that is to ſay, that it appears by he record aforeſaid, the 
that the ſaid judgment given in the manner aforeſaid, was given ou! 
for the ſaid R. H. againſt the ſaid J. G. F. whereas by the lay 
of chis kingdom of Great Britain the. ſaid judgment ** 6 
have been given for the taid J. C. F. againſt the ſaid, « and 
therefore it Is manifeſtly erroneous in this. reſpect; and the fad 
J. C. F. prays a writ of gur ſovereign lord, the king, to funs 
mon the-ſaid R. to be before our ſaid ſovereigu lord the king, 10 
hear the record and 3 aforeſaid; ànd it is granted lip 
him; &c. By which the ſheriff is commanded, that by honel, 
&. he make known to the ſaid Robert, that he be before. en 
| ſaid ſqvereign lord the king, on the morrow of the Holy Trim 
whereſoever, &c. to hear the record and proceedings aforeſaid; 
and further, &c. The fame day is given to the ſaid J. C. I 
&c, Ay whigh day. the ſaid I. C. F. hy his attorney 1 2 


* 


\ 
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days by Nathan Hickman, his attorney, likewiſe comes here 
uo this court gratis 3 whereupon the ſaid J. C. F. pleads, that 


afor 
ref by him before alledged in the manner aforgſaid'; and 
zays that the judgment aſoreſaid, for that and other errors in 
te record and proceedings aforeſaid z may be reverſed; an- 
ulled, and rendered altogether ineffectual, and that he- may 


min of the judgment aforeſaid; and that the ſaid Robert 
gay join to the errors aforeſaid; and that the court of our faid 


ation, as well of the re and proceedings aforeſaid, as of 
he matters above aſſigned for error as aforeſaid. And there- 


ut of our ſaid ſovereign lord the king may now here pro- 
ed to an examination, as well of the record and proceedin 


vor as aforeſaid ; and that the faid judgment may be in all 
ugs affirmed, &. go : Six Wen 


tn of an aſſignment of errors in the Exchequer Chamber, and 
' the judgment thereon; 41 2 of the remiſſion of the recard 
ie again into the court off ing Bench. 20 @ 


torneſWFTER WARDS, chat is to ſay, on Saturday the fificenth day 
er, and of January, in the nineteenth year of the reign of our 
| alſo U ereign lord the king that now is, the tranſcript of the 
in tha rd and proceedings aforeſaid, between the ſaid parties, to- 
oreſaid, er with all things touching the ſame, by means of a writ 
s given our ſovereign lord the Fy for correcting errors in the 
the lavWniſes, ſued out by the ſaid Francis Gerrard, were 1 
aght, be juſtices of the Common Bench of our ſaid ſovereign lord 
+. i king, and the barons of the Exchequer of our ſaid ſove- 
the Gaiden lord the king, into the Exchequer Chamber aforeiaid (ar- 


ling to the form of the ſtatute” made in the parliament of 
late ſovereign lady Elizabeth late mo of England, at Vet- 
r, on the twenty-third day of November, in the twenty- 


ath year of her reign), from the ſaid court of our ſaid 
b Francis, in the ſame £xcheguer Chamber, aſſigned divers 
| annulling the ſaid judgment: To which the fajd Gideon 


U Corona 
| what- 


n the record and proceedings aforeſaid, and alſo in giving the. 
— Ky there is.manifeſt. error, alledging the error 


be reſtored to all things which he hath been deprived of, by 


brereign lord the king par now here proceed to an exami- 


reſaid, as alſo of the matters aforeſaid above aſſigned or 


reign lord the king, before the king himſelf. And the 


ers in the record and proceedings afotefaid, 107 reverüng 


pon the. ſaid. Rebert doth aver, that neither in the record and Join 
xeedings aforeſaid, nor. in giving the judgment aforeſaid, is error. 
ne any error whatſoever: - And he likewiſe prays, that the 


qpears before our ſovereign lord the king; Ge. and the theril® Pic, won w; 
®arned not ihe wris thereupon. And the ſaid-R- at the ſame bree. þ 


der in 


—_— Arndt x, NO Ks 
whatſoever, either in the record and 22 dings aforeſaid. 
in giving the judgment aforeſaid. And pros ahi. un 
ſay, on Saturday the ſixth day of February, in the twentſ- bfg 
| year of the reign of our ſovereign lord the king chat now i, 
OY well the ſaid Gideon Cook as alſo the ſaid Francis Grrrars 
> their attornies aforeſaid, came before the (aid juſticegof u 
Common Bench of our ſaid ſovereign lord the king, and the 
' barons of the Excheguer of our ſaid ſovexeign lord the king, in 
the faid court of the Exchequer Chamber aforeſaid. Whereupax 
all and ſingular the —— being viewed, diligently examined 
and fully underſtood, by the court of our ſaid ſovereign lord 
the king, in the ſaid Exchequer Chamber; on mature delibe 
tion thereon, it was adjudged, that the judgment aforeſai 
is in no wiſe vicious or defective, and that there is no error i 
the record or proceedings aforeſaid. Therefore it was ad 
| Judged, chat the ſaid judgment ſhould be in all things affirmed 
and remain in its full force and effect, the ſaid er . 
a ſigned for error to the gontrary in any wiſe notwithſtanding 
And it was, then and there further adjudged, that the ſaid Cid 
Gook ſhould recover againſt the ſaid Francis Gerrard, 
ounds,” awarded b — of our ſaid ſovereign lord ti 
king, in the court of the Exchequer Chamber as aforeſaid, to th 


ſaid Cideon, with his conſent, according to the form of the ft T 
tute in ſuch caſe made and provided, for his da and coli is w 
which he ſuſtained by reaſon of delaying the execution of bur 
judgment aforeſaid, by means of ſuing out and proſecuting i plac 
Faid writ of error. And thereupon the record aforeſaid, a hz 
alſo. the proceedings in the premiſes had 8 before de t 
Juſtices and barons aforeſaid, were remitted before our ſaid i nar 
| vereign lord the king, whereſoever, &c. by the juſtices and baroi ' 
. aforeſaid, according to the form of the ſtatute, &c. and i 
3 now remain here ja the ſaid court of opr did ſovereign b 
1 3 79 | Pl. 
Ovore . Linch, 4 
it of error A the third, by the grace of God; Kc. Tot 
baths a bill of © _ truſty and well beloved counſellor, fir Richard Pyne knight 
Exceptions, on our Chief juſtice, aſſigned to hold pleas hefore us in our gay '« 
f Ae and dom of Ireland, greeting: Becauſe in the record and proc 
Judgment in ings, and alſo in giving judgment, of a plaint, which was * 
| ere in our court of Common Pleas in our kingdom of poo deſc « 
Lud teorcd You and your brethren, then our — the court, Wl « 
into the our Writ, betwen Jobn Lynch gentleman apd Richard Ch 
King's Bench quire, of a plea of treſpaſs and ejectment, dons tg the {aid JF * 
'./ *here, and af- by him the ſaid Richard; which ſaid record and proceed « 
„ firmed ; and with the cauſe of the intervening error, we have cauſed to ( 


{> from theuce brought before us in our kingdom of {reland, and the j# 
c * 


APPERDIN, NO, x. 
. * Ar 
AF 


1rd, 28 we have received information from his complaint: we, 
willing the error, if any, be in a due manner corrected, and full 


wherever we ſhall then be in Ezglazd ; that by inſpectin 


done therein, what o right ought to be done, for correctin 
the error therein: and do you make known to the ſaid Jobo, 
that he be there then, to proceed in the plaint aforeſaid; and. 
further to do and receive that which our court ſhall adjudge in 
the premiſes. Witneſs ourſelf at Fefminfer, on the eighteenth 
jay of December, in the ſeventh year of our reiggm. 


Allowed, Richard Pyne, 


þ within made, with all things touching the ſame, I certify to 
our ſovereign lord the king, whereſoever, &c. at the day a 

lace within contained, in the record to this writ annexed; and 
f have made known to the within named John Lynch,” that he 
he then therg, to proceed in the plaint aforeſaid, as I am com- 


nanded to do. 
Hao. The e ee, 


Trinity Term, in the ſeventh year of the reign of our ſavereign 
lord William the rd, king of England, Scotland, France, 
nl * defender of the faith. Witneſs fir Richard Pyne, 


" NUR: ſovereign lord the king hath ſent to his truſty and 
*\J welkbeloved 8 Richard — — knight, his 
* writ cloſe in theſe words, that is to ſay: William 


* counſellor, fir Richard Pyne knight, greeting: Becauſe in the 

record and proceedings; and alſo in giving judgment, in a 

* plaint, which was you and yaur brethren, our juſtices 

* of the Common Bench of the kingdom of Ireland, by our writ 

1 between Jobn Lynch plaintiff, and Richard Cate eſquire de- 
DS ENDO PH CR IR 


renpon is affirined before us in our kingdom of 4reland, the King's 
2 before us in our ſaid kingdom of 7 reland ; 2 * 
manifeſt error inter vened, to the great damage of the ſaid Rich- England, and 


there af 
ed; and af. i 
ul ed) juſtice done 6 the faid parties in this particular, mored hs. 
command you, that if judgment be there given, and af- the Houſe of 
firmed, then do certify. under your ſeal, the record and Lords. 

ings id, diſtinctly and plainly, together with all Lil. Entr. a7, 
things relating thereto, and this writ, ſo that we have them Carth. 460. 
on the octave. of the Purification of the Bleſſed Virgin Mary, 5. Mod. 421, 

g the Salk, 325. 


record and proceedings aforeſaid, we may cauſe further do be 8. C. 
THE pecond god provendings of che ee eee 
wig of greats 


Play before our Jovereign lord the king, at the ling" cont, of 


: 


Writ efert6e 


the third, to the Chief 
Aby the grace of God, &c, To our truſty and beloved ultice of K. ; 


in Ireland, 
toexaminethe 
record and 
proceedings 
re. 


354 | h APPEND NL, NO. Ks. 
_ 
ee deſendant, in a plea of trefpaſs and ejeAtment; manifcs 
e 1 vary we ſaid, to the great dama e 
„„ „ Richard, as we have received information | ona; nk nt; 
„ "i c we willing the error, if any there is, be in a due manner cor. 
 _*.reQed, and full and ſpeedy juſtice done tu the parties aſore. 
; aid, in this particular, command you, that if judgment hath 
1 ** been thereupon given, then ſend you under your ſeal; dif. 
. c tinctly and plainly, the record 27 proceedings aforeſaid, 
together wich all things touching the ſame; and this writ, ſo 
that we may have them before us, on the octave of the Puri, 
4 fcation of the Bleſſed Virgin May, whereſoever we ſhall then 
de in Jreland; that inſpecting the record and Proceedings 
_ © 66/ aforeſaid, we may cauſe further to be. done, for cortecii malls 
the errors therein, What of right, and according to the cal 
4 tams of our kingdom of Z7re/axd ought to be done. Witneh 
our truſty and well beloved counſellor, Henry lord baron 
of Tewkſbury, fir Cyrill Wych kbight, and William Dunconly 
4 ed s our juſtices and general governats:of our {ci of 
Ireland, at the King's Court, on the' firſt day of February, u 
. che ſeventh year of our reign, _ 
Sr howetts Carr and Carr, 


ved of e BV virtue of this writ, to me Grecked, 1 humbly cirtfy w 
r our ſoyereign lord the king, the record and proceedings o 


the 1 whereof mention is within made, together with 

all things touching the ſame, as this writ doch direct and re. 
quire. * * ä N | . . 4 88 2. — y 0 
n i Ws 


1 8 Richatd Py, ped i 


, Pleas at the king's courts, before fir Richard Pyne knight, and bis l (b 


brethren, juſtices of our ſovereign lord and lady W illiam i ac 
Mary, Ag and of England, Scotland; France, er/]iſs ©.c 


15 


Declaration in PICHARD COOTE eſquire was attached to anſwer to J 
eſectment in 4% Zyzch gentleman, of a ples whereſore, with ſorce 1 
the Common he broke and entered into the cafile, manor, and vill, of 
; 3 manſtowne ; and two hundred meſſuages, two hundred cottages 
tle tenor, Kc. two hundred gardens, one hundred orchards, three windmils 
Ele three. fulling mills, one thouſand acres of land, one thoufhzif an 
acres of meadow, one thouſand-acres of paſture, and one thow Wir. ; 
tand acres of furze and heath, with the appurtenances, in-the 
"gr vills and land of Gormanſtozwne, Garmvuſtocunt, Richareftewny 
%*' Baltray, Leogdeoty, Balla, Stamulni, and Caddellſtownt 3 Oy 
All and ſingular which premiſes. lie in the barony of D 


&tF2 xD! rx; into 
ad county aforeſaid; which FeevesProtoh » gentleinan, comb 


hedted the faid Joh Lynch from his farm "aforefaid, his term 


torefaid therein being n6t yet expired; and did him other 


hod whereupon the faid Jobs-+Lynch, by Acharl Hall his at- 
wrney, complains,” that whereas the ſaid Fenico Preſtem on the 
it day of May, in the year of Our Lord 1693, at Gormans 


ſens in the county aforeſaid; demiſed and to farm let to th 
id Jabn Lynch, the caſtle, manor, and vill, of Gormanſtowne 5 
nd two hundred meſſuages, two hundred cottages, two hundred 


erdens, one hundred orchards, three windmills, three fulling« 
nils, one thouſand acres of land, one thouſand acres of mea- 
dow, one thouſand acres of paſture, and one thouſand actes of 
furze and heath, with the appurtenances, in the vills and land 
of Gormanſtowne, 'Catrowſtowne, Richardſiowne Boltray,” Leog- 
tory, Bailey, Stamulxi, and Caddell tune; all. and ſingular 


lid, tv have and to hold all and fingular the demi 


ens, for the term'of twenty-one years, thenee next follow-- 
pe ; by vittue of which ſaid demiſe,” the ſaid Jobs Lynch on 
ke ſecond day of the month of May -aforeſaid, in the- 


es, with the appurtenances, and was poſſeſſed thereof: 
ad being ſo poſſeſſed thereof, he the ſaid R. C. on the third 
yy of May, in the year aforeſaid, with force and arms; en- 

d into the ſaid demiſed premiſes, in and upon the poſſeſſion 
tercof of the ſaid Jabn Lynch, and with force and arms eject- 
J expelled and removed the ſaid John from his farm afore- 
bl (his term aforeſaid therein being unexpired), and did and 
w doth withhold the ſaid Jahn from his farm aforeſaid, be- 
s 0. expelled therefrom z and then and there did him other; 
ries, againſt the peace of our ſovereign lord and lady the 
king and queen, and to the. great damage of the ſaid, 
r; whereupon he declares he is injured and endamaged to 
value of four thouſand pounds ſterling, and. therefore he, 


n he. is in no wiſe guilty of the premiſes above charged up- 

tim, in ſuch manner and form as the ſaid. Jobs complains 
nit him; and thereof he puts himſelf upon the country, 

te faid Fobw.doth likewiſe. the ſame ; therefore the. theri#, 
tamanded, that he caufe to come here in fifteen days from 
ler- day, twelve, c. by whom, &c. and who neither, &c. 
Kcognize, &C. becauſe as weil, Kc. the ſame day is given 


Nur thereupon reſpited in the ſaid ackion- here, unto {ro 
Ys 


aoaly called Jenico” viſcount Gormanſtrans, demiſed to the fad 
intiff, Fehn Lynch, für a term which is not 8 a JN 


nongs, to the great damage, &c. and. againſt the peace, & e. 


#hich premiſes lie in the barony of Dulzeke and 2 afore- - 
| ed pre- 
dies, to the ſaid Jobn Lynch, his executors, adminiſtrators, and 


of Our Lord 269g, entered into the ſaid demiſed pre- 


de (aid parties to be here, &c. Af:erwards, the progeſs, - 
by thereupon; conginyed., between the parties aforeſaid, the Jurata. 


gs his ſuit, &c. And the ſaid R. by R. P. his attorney Not guiley, 
es and defends the force and injury, when, &c. and faith, . 


* 


: . 
4 * 
2 
4 ” 1 pe 
4.4 * 

2 * s 

I 1 * 
7 


Demiſe of the 
44 2 


* 


* 


verdicd at bar 


or the plain- 


Taken. 


Keire ſaci ds 
guare EXecus 
ionen None. 


Return of 
#:bil, 


- then next following z before which day ou? ſai overtign lady 


appears before our ſovercignlord the king, at the King't court, b 


_ commanded, that by honeſt men, &c. he make it known te 5 


| - A722 y:D-1.X6 | 0A. 
day, (that is'to fan) in fifteen days from the day of $1 neh 


Mary, late queen of England, departed: this life 3 after whois 
deceaſe (that is to ſay) in fifteen days of Sr. Hilary, as wel 
the ſaid J. L. gentleman, as the ſaid N. C. eſq ; by their ator. 
pies aſoreſaid, appear; and the jury thereupon impanelled; 
being called likewiſe appear; who being elected, tried, and 


ſworn to declare the truth of the premiſes, do upda their oak i bere 
declare, that the ſaid R. C. is guilty of che tteſpaſs and ejea. WH tte | 
ment aforeſaid in ſuch, manner and. form as the ſaid I. L. de- By 
clares againſt him; and they do aſſeſs the damages of the Gaia of b 
Fobn, occaſioned by the treſpaſs and ejeQment_ aforeſaid, be- 7:: 

es his expences and coſts, laid out by him abogt his fuit in requ 
this cauſe, to twelvepence ſterling, and for thoſe expences and the { 


coſts to ſix pence. Therefore. it is adjudged, that the faid J. L. ür 


gentleman, do recover againſt the ſaid R. C. his term aforeſaid, . bill f 
yet to come, of and in the ſaid premiſes, with the appurte- * 
nances, and his damages aforeſaid, aſſeſſed by the ſaid jury u 
* in the manner aforeſaj&; and alſo thirty- u ting: 
pounds ſix 2 and ninepence, adjudged by this tourt u plex « 
the ſaid J. L. with his conſent for his expences and coſts aſote . vrit 
ſaid, by I 4 of — 1 1 ſaid damages in the whole age 
amount to thirty-ſix pounds eight ſhillings and threepence ; au Pref 
| Examined by Valle 1692 
FTERWARDS (that is to ſay) on Frida neſt after weil"! 
morrow of the Holy Trinity, in this fame Term, the faid *＋ 
J. E. by Charles Redman his attorney, appears before ou 0 
ſdvereign lord the king, at the king's court; and the faid 7 "ih 
prays a writ of our ſovercign lord the king, to ſummon the (ai then 
C. tb be before 6ur ſaid ſoverei lord the king, to ſhew} 4. 
he hath or knows of any thing to 3 for himſelf; why the faid 1 5 
J. L. ought not to have his execution againſt him; of and up - 
on the judgment. aforeſaid ; and it is granted to him, c. by. | 
which the ſheriff of the county aforeſaid is commanded, that H. | 
honeſt men, &c. he make Known to the ſaid R. C. that he be = 
before our 8 lord the king, on Tueſday next after d 
morrow of the Holy Trinity, whereſo-ver, &c. to ſhew cauſe inn! 1 
the manner aforeſaid, if, &c. and further, &e. the fame day i hy 


given to the ſaid Jobn to be there, &c. At which day the (aid /.L 


his attorney aforeſaid, and offers himſelf on the fourth day of thi 
Ries againſt the ſaid R. C. in the ſaid action; and he, Hein 
olemnly called, appears not, and the ſheriff doth now returt 
here, that the ſaid R. C. hath nothing, &c. nor is he to! 
found, & c. therefore the ſheriff of the ſaid county is as beſo 


47 iR, 6. XK. a 


2. C.thar he be before our ſaid-ſovereign lord the Ling. M ap fir 
lady E king's court, on Wedneſday next after the morrow wr + 4a 
boſe aul, whereſoever, &c. to ſhew cauſe in the manner aforeſaid, 

well i &c. che ſame day is given to che ſaid J. L. & e. At which da 

tore u well the aid J. L. by "ils ſaid attorney, at alſo the ſaĩd R. 

led L. M. his faid attorney, appear before our ſovereigu lord be 
an big at the king's court, and thereupon the faid R. C. brings Bill of ercey- 
oath here into this court of our ſaid ſovereign lord the king, before tions. 

jedi the king himſelf, a bill of exceptions, with the ſeal of Sir Richart Pract. reg. 

de- Pee, knight, ſecond Juſtice of our faid fovergign lord the 1 

aid NY of his Common Bench of his kingdom of Ireland,” and Sir Jabs Rull wif ark. 
„be- 7efer fon, knight, one of the Juſtices of the ſame court, at the 315, Kc. | 


13. Ed. 1. e. 31. | 


tit in requeſt of the ſaid R. C. thereto affixed, according to the form of © 
ud the ſtatute in ſach caſe made and provided, as it is affirmed/ , 
I. L. defiring it to be here enrolled, and it is granted, &c. which fai& » tomb 
eſaid, bill follows in theſe words; that is to ſay, Be it remembered, that * 
ure Jobn Lynch, gentleman; before Sir Richard Pyne, knight, and his Reciral of thy 


ren, Juſtices of our ſovereign lord the king, of his bench in thè record. 

kingdom of Ireland, at the king's courts at Dublin, profeemed a 
plez of treſpaſs and ejectment againſt Richard Coore, eſquire, by a 
nit of our ſaid ſovereign lord the king and the late queen, 
hopeſting by his declaration, upon his writ aforeſaid, that Fenics 
Prefon gentleman, commonly called Fenico lord viſcount Gor- 
wrforune, on the firſt day of May, in the year of Our Lord 
1692, at Gormanſtowne in the county of, &c. had demifed and to 
frm let unto the ſaid J. L. the caſtle, manor, and vills of Ger- 
xerfowne (ſo reciting the declaration, as is before mentioned); 
which ſaid declaration, the ſaid R. C. by R. P. his attorney, 
ame into the ſame court, before the ſaid Juſtices, and defended 
be force and injury when, &c. and pleaded that he the ſaĩd 


17 I c. was not zune of the treſpaſs and ejetment aforeſaid, and 
e bereof he put hi 8 country; and the ſaid J. L. did 
bew i leniſe the fame. And now here at the trial of the iſſue afore - 
e u , between the parties aforeſaid, R. R. eſquire, of counſel with 
10 * _ PR bee pron _ — 7 the x 
| plaintiſt, and to prove title of the {aid Fenico Freſtin, T heplaintiffs 
— tte leſſor of the plain, to the demiſed premiſes aforeſaid, at err wag 
tte time of the demiſe made as aforeſaid, gave in evidence to the 


ad jurors, an ad of our late ſovereign lord Charles the ſecond, 

ing of Z»gland, of the parliament of his kingdom of Ireland, in 

tpaliament of our ſaid foveradg lord king Charles the ſecond, 

begun at Dublin, in his ſaid kingdom of Ireland, on the eighth 

hay of May, in the thirteenth ygar of the reign. of our faid late 

bereign lord king Charles the ſecond, and there continued by 

ereral prorogations, until the twenty-ſixth diy of OZeber, in 

le ſeventeenth year of the reign of the ſame king ;- intitled, 

A at, &c, By which ſaid act of parliament it is enacted, that 

&. He alſo gave in evidence, that the ſaid Ferico viſeount Car- 

afar, after making the ſaid indemure, that is to ſiy, on the 

tutceath day of Oob:y, in the year of Ou# Lord 1690, died, 
without 


* 


" 2 
n 


. 


fiid, is one and. che ſame, and not diſſerent perſons; and that the 


9892 
* 
8 


dant's evi - 


RE 
— — * 


1 * 


' the ſaid one thouſand four hundred acres, mentioned in * la 


2 nth 8 out iſſue male begotten of pie. being dend aber” 
mid, the lefor of the now plaintiff, and gow 8 


Jsdorm as is expreſſed in dhe declaration, aforeſaid ;. and tat thy 
ſaid Jabn Lynch, by vittue of the demiſe aforeſaid, entered an 
Ves thereof poſlefled; until the ſaid Richard Ceote ej 


* 
i 
N 7 


The defen- | 


_ manſicayne, named in the ſaid act, 5 by his agents, after tl 
1 
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eldeſt ſon of. Nicholas Prgſten, brother of Fenice Profien, lan 
viſcount Gormanſtowne, mentioned, in the indenture of leaſe ford. 


ſaid Jenico Preton, the leſſor of the now. plainuff, demiſed 
 premiles aforc{aid 1 the ſaid Job Lynch, in ſuch. — 


* gore ejected him, in 
ſuch manner and form as the ſaid Jobs lynch above complai 
5 againſt him. 24438 bs + 1 871% nne Nil 8 
Nebemiab Donneſland, eſquire, prime ſerjeant at law of on 
ſovereign lord the king, offered to prove and give in evidence 
the ſaid jurors, on the part of the id K. C. that che ſaid Fei 
had no ſeiſim, intereſt, or title, in or te the ſaid;yills, lands, and 
. tenements, and that he could not recover the: poſſeſſion meg 
. tioned in the declazation afareſaid, in ſuch manner and form 
the ſaid Jenico propoſed by his {azd ſuit; and that the 
Richard was not guilty of the treſpaſs and. ejectment aforeſaid 
and that all and ſingular the vills, lands, and tenements aforeſaid 
mentioned in the declaration, were ſeiſed and ſequeſtered int 
the hands, and to the uſe. of Charles the ficit, late-king of England 
after the twenty-third day of O#ober, in the year of Our Lon 
1641. And the ſaid V. Dennellund, on the part af the lai 
_ defendant, produced and gave in evidence to the {aid jurors, th 
it is ſurther provided by the- ſaid act, that, &c. And the fai 
N. Donnelland farther offered, and would have proved in evi 
to the {aid jurors, that ihe lands, tenements, and premiſes, ma 
tioned in the declaration aforeſaid, were in the ſeiſin of the fa 
R. C. at the time of making the ſaid act, as af gnee of the {ai 
earl of Mountrath, being the ſon of the ſaid earl; and the land 
aforeſaid being duly aſſigned and limited, to him and his bei 
according to the true intent of the ſaid act; and that the (i 
lands in the declaration were the lands of the {aid viſcount Ga 
mauſtoaune, and by the ſaid clauſe or proviſion, to be reſtored 1 
him, after a repriſal made to the ſaid Richard; and that the fa 
lands and tenements do, and at the time of making the ſaid al 
of explanation did, contain one thouſand: four hundred acret 
land; and that no other forfeited lands were aſſigned to the la 
Richard, as aſugnee to the ſaid earl, or to any other perſon, G 
heirs or aſſigns of the ſaid: earl, in ſatisfaction thereof, cx 
lands containing one thouſand agd one hundred acres, and 
more LEE no ſatisfation was made ſor the rents 
profits of the faid lands, received by the ſaid lord viſeount G 


- 


ent y upon the premiſes, made by him as aforeſaid ; -and 
theſe reaſons, and until the full number of one thouſand foi 
hundred acres be wp to the ſaid Richard,, in ſatisfactio 


E 


= : ._ 
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&caration, and until ſatisfactien be made td him for the rents 
ud profits of the remiſes a fure id, a to the irue in- 
tention of the bf act, the ſaid viſcount. or aſbgns ; ought 
zot to be reſtored to the tensments aforeſaid, mentioned in the 
teclaration aforeſaid; And the ſaid N. Donnciland further 
hewed and ST. in evidence; to the ſa id jurors, chat the ſaid 
Fice, late viſcount Germamfiuae; was reſtored by the ſald act, 
hut was attainted of high tteaſon, committed againſt our ſove- 
righ lord the kiby that ho it, and our late ſovereign lady thi - 
queen, that is to ſay, on the tonch day of April, in the third year - 
of their reigu; by virtue whereof, all his lands and tenements 


vere forfeited to the ſaĩd king and: without any office of „ 
bquiſition to be found thereof, according o the fart of the | 
nutte in ſuch caſe made and provitled ; and by reaſon thereof 

Jau ere ſeiſed imo rhe hands of ouf ſaid ſorcteiga lord the king 


tht now is, and of out foverei 4 late queen : whereby ; 
(aid Jenicu, mentioned in dhe ſaid declaration,  cod!d-obratn = 17 + 


om  polleflion or ſe iſin by Ms entry, betauſc the-harids of our fai! 
e hrereign lord the king that how is;: and. our ſaid ſo lady EARN 
| lhe queen, were not from thence emovrd g fo that, that 


aſon, the demiſe of the premiſes aforeſaid; ſuppoſed to be malle | 
the ſaid Fobn Lynth, was invalid and of 0 effect; and he The evidences 
nber ſhe wed and gave in evidence to the ſaid jurors, that an in Jifpure; 
hirument, produced in wrhing on the part» of the plaintiff, 
porting an inrollment, in the exchequer, of an order pony | 
ſaid commiſſioners, for the execution of ihe ſaĩd aſt of pa- 
went, to wit, an order bearing date on the früt dap f 
Jervary; in the year of Our Lord 1669, ſhewn in evidence to 
aid jurors, by Robert Nuctzſoru eſquire, of -counſe} fot the e 


the niff, ought not to have bet u given in evidence ta the -fard 
the rs, — poof . — — oath bf witneſſes that the ſaid 
vo ler was and ſealed hy the ſaid commiſſionertz 3 becauft 
is 


ma not of. record; nor was any order of itſelf à record; an 


the (08 the ſaid N. D. defired the ſuid juſtices before whom the H Reference to 
nt C of the iſſue aforeſaid, 0 inform the faid jurors, and declate the )udyed. 
tored e them the law; of and concerning the premiſes 3 and chat Me 
the miſe aforeſaid; made to the plaintiff, was invalid r the 


aſon aforeſaid ; and that the faid Nenico Prſton oui ot to 
reſtored to che premiſes, for the impediment and rex{@gs afore- 
„ which, according to the form and eſfect of the ſud Rane, 
it to be removed before he ſhould be reſtored s but the ſaid | 
ies affirmed to the aid jurors, that the matter hen by the Their deter- 


d N, D. in manner and form aforeſaids was of nd enect to pre- mioation. 


ats de the faid Jerico, or the ſaid plnintiff, from having or main- 
ans the faid seien; wberetpon the faid M. H. inaſmuch as of 
fer vader af reſaid ſhewn by him, and pzoduced-and gigen in bf f ci. 
nnd ence e e fai jarors, would in no wile appear by the ver- B. 


t of the ſaid jurors, requeſted the ſaid juſtices, according to 
orm of the ſtatute in ſuch caſe mede and provided, to feat 
| 61 | this 
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this preſent bill of exceptions, which contains in ĩtſelf the mati 
aforeſaid, ſhewn by the ſaid N. in evidence to the ſaid juror,, i 
the manner and form aforeſaid; which ſaid juſtices, at the 
queſt of the ſaid N. according to the form of the ſtatute in fac 
caſe made and provided, ſealed this preſent bill, at the king 
court aforeſaid, on the fourth day of February, in the year « 
Our Lord 1694. R. Cox, J. Jefferſon. And the ſaid Richer 
Scire Facias Coote prays a writ of our ſovereign lord the king, to ſatnmon 
to the Juſtices ſaid Sir Richard Cox, knight, and Sir Fobn Jefferſon, knight, þ 
to acknow- Juſtices aforeſaid, that they be before our ſaid ſovereign lord d 
ledge or deny king, whereſoever, &c. and it is granted to them, &c. by uli 
their ſeals. the faid juſtices are commanded, that they. be before our forg 
reign lord the king, on Saturday next, after the morrow of Saiy 
Martin, whereſoever, &c. to deny or acknowledge the bill 
exceptions, aſſerted to have been ſealed by them as aforeſaid 
—_— to the — 4 _ ſtatute, &c. At whic 
The Juſtices day the ſaid Richard Cox a ohn Tefferſon pee appe; 
appear, and before our ſaid ſovereign lord the 3 ing's — ar 
acknowledge acknowledge the ſeals, aſſerted to have been put to the ſaid b 
their ſeals. of exceptions, to be the ſeals of the ſaid Richard Cox and Jul 
| Fefferſen. And thereupon the ſaid Richard Coote brings into th 
court of our ſaid ſovereign lord the king, before the king 1 
ſelf, another writ of error, in the iſes, directed to Sir Nicba 
Reymell, knight and baronet, chief juſtice of our ſaid ſoverei 
lord the king, in theſe words, that is to fay, William the th 
Writ of error by the grace of God, &c. to our 1 ho well-beloved con 
to the king's ſellor, Sir Richard Reynell, knight and net, our Chief Juſt 
bench in [re--af to hold pleas before us in our kingdom of Ireland, 
land. his brethren our Juſtices there, Ro Foraſmuch as in 
record and proceedings, on a plaint which was levied in t 
court of Common Bench, of us and of the lady Mam our late quee 
before our truſty and beloved counſellor, Sir. Richard N : 
knight, our chief juſtice of the ſame Bench; and alſo in gin 
judgment on the ſame plaint, which was given in our coun 
Common Bench, between John Lynch, gentleman, plaintif, 
' Richard Coote, eſquire, defendant, of a plea of and eie 
ment, manifeſt error intervened, as it 1s alledged, to the gr 
e of the ſaid Richard, as we have received informa 
from hi laint; we command you, that you, inſpectigg to 


record and -proceedings aforeſaid, cauſe r to be done MM 
correcting the errors therein, what of right, and according N ; 
the law and cuſtoms of cur kingdom of Ireland, ought to be did 


Witneſs our faithful and well-beloved counſellor, Hey k 
baron Capel! of Tewkſbury, deputed our general governor of 
kingdom of Ireland, at the king's court, on the thirty · fi 
of May, in the ſeventh year of our reign. N 


; Allowed, R. Lo 
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the ſaid Richard Care, by his attorney aſore- Aſſigument of 

Ar that in the record and r afore- — irre- 
4 and alſo in giving judgment as aforeſaid, there is manifeſt land. 
wr in this reſpect, that is to ſay, that by the record and pro- 
dings aforeſaid it doth appear, that the jud t, given in 
plex aforeſaid, was given for the ſaid 7obn Lynch againſt the 
1 Richard Coote, whereas by the law of the land of this king- 
a of Ireland, judgment ought to have been given for the ſaid 
herd Coote againſt the ſaid John Lynch, by reaſon of which, 
[other errors being in the record and proceedings aforeſaid, . 
the faid Richard Coote prays that the ſaid judgment be re- 
red, annulled, and nd ineffetual, &c. and that he 
be reſtored to all things which he hath been deprived of by 
fon of the judgment aforeſaid. At which Saturday after the 
w of Saint in, as well the ſaid Richard as the ſaid Job, 
their attornies aforeſaid, appear before our ſaid ſovereign 
Ithe king, whereupon the Richard as before avers, that 
the record and proceedings aforeſaid, and alſo in giving 
gent as aforeſaid, manifeſt error intervened, alledging the 
xr aforeſaid above aſſigned by the ſaid Richard in manner 
id, and prays that the judgment aforeſaid, for that and 
*r errors being in the record and proceedings aforeſaid, may 
reverſed, annulled, and rendered altogether ine ffectual; and 
t he may be reſtored to all things which he hath been de- 
d of by reaſon of the judgment aforeſaid ; and that the ſaid 
rejoin to the errors aforeſaid ; and that the court of our 
ſovereign lord the king may now here proceed to an exa- 
ation, as well of the record and proceedings aforeſaid, as of 
aid matter above aſſigned for error. And the ſaid Jabs 
avers, that neither in the record and £ | 
in giving judgment as aforeſaid, is there any error whatſo- ſojnder in 
r; and he hkewiſe prays, that the court of our ſaid ſovereign error. 
the king may proceed to an examination, as well of 
bed and proceedings aforeſaid, as of the ſaid matter above 
ed for error; and that the judgment aforeſaid may be in 
Wrrlpelts affirmed : and becauſe the court of our ſaid ſovereign 

king is not yet adviſed, what judgment to give of and 
the premiſes, a day is therefore given to the parties afore- 
[to be before our ſaid ſovereign lord the king, till the octave 
lat Hilary, whereſoever he ſhall then be in /relaxd, to hear 
rjudgment of and upon the premiſes, for that the court of 
kd ſovereign lord the king are not yet adviſed thereof, 
At which bs the ſaid parties, by their ſaid attornies, came 
our ſaid ſovereign lord the king, at the king's court; 
Feupon, the premiſes being viewed, and by the court of our 
orereign lord the king fully underſtood, and upon _— 
nation as well of the record 'and proceedings aforeſaid, 
the judgment thereupon, as alſo of the ſaid cauſes above 
ped for error by the ſaid Richard Coote, and upon mature 

ion thereupon had, it appears to the court of our ſaid ; 
5 M m 2 ſovereign 
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© ſovertigh lord the king, that there id no error in the erg, 
Judgment therefore it is «djudged that the ſaid judgment be ey 
athrmed. affrmed, and that it remain in full force and effect, rhe fald wn 
| and matters, above aſkgned for errer id anywile- notvil 
ſtandiag. And it is further * chat he the ſaid J. L. 
recover agan ſt the ſaid R. C. eigkteen pounds fixteen Hullin 
ſcetling, for his damages and Loſts, Which he has ſuſtained | 
reaſon of delay ing the execution of the judgment afbrenid, 1 
means of proſecuting the ſaid writ of error in the premiſes; 4 
that the ſaid J. L. have his execution thereof, Ke. 
Acbgument Afterwards, that ie to ſhy, on Frith nent after the mon 
of errors in Of Saint Martin, in this ſame Terms the ſu d R. C. appears bef 
8 attornev, and declares that in the record and Proceedings 2 
ſald, and alſo in giving judgment afsrefaid, and moreover 
ths amrmanee thereof there is manifeſt ertor in this reſpeR; i 
16 % ſay that by the record of the judgment aforeſaid, 2 
the af manee thereof, it doth appear, that the judgment th 
faid was given, and affrmed in the manner aforeſaid; for the fl 
Job Lynch „ the ſaid Richard Cote, Whereas by the 1 


ef the land of the faid kingdom of Treldnd, judgment ou nt 
dave been given fot the faid Richard Coolt agaitift the ſaid J 
therfore it 15 manifeſtly erroneous in that feſpect; and this Wi 50 
fad Richard is rdad y to verify; wherefore he prays that the pe 
Jadgment and the affiranee thereof, for thoſe and other em ; 
being in the reeord and proceedings nfore did, be reverſed, 
nanled, and rendered akogether ine ffectual j and that he the 
II C. be reſtored to al things which he hach been deprived be 
5: | feaſon of the judgment aforeſaid, and rhe affirmance there 
Jeinder in and thut the aid Jom may rejoin to-thoſe errors. And the H T1 
erroff- Jose, by Jonathan Bols his attorticyz comes gratis here into i wit 
-* cir, and having awarded the errors aforeſaid; heforthwith pl ing 
thin Feithep in the fecord and proecedivigs afoteſaid, or in oifiands 
diz the — — aforeſaid, or in the affirmanee thereof, 1s n | a; 
My Error whatſoever, and prays that the Court of our ſaid { 
fist lord the king may proeced t6 Au examination, as well 
the rteord and proceedings aforeſaid; as aNo of the mattet 
aſſished for error; and that the faid judgm be in all l, 
#fhrmed; and becauſe the court, &, Mie 
' Writ of error L L 1AM dhe third, by the grace of Gd, &c. Je AT 
In partiament |. _ truſty and beloved fir John Holt Knight, our Chief Jul 
afligned to hold pleas before us, greeting! Becauſe in the rea" an. 
os gceedings of a certain plaint, which was levied in ou by the 
dur late quern Mary's court of Common. Bench of the king done 
df Treland, before fir Richard Pyne knight and bis bruni p 
dur and our ſaid Jate queens Chief Juſtice of the ſame con «lc 


ur uri, and alſo in giving judgment of the (aid plains ler 


\ > 2 afs 
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544 given in our cogrt of Copmon Bench afqreſaid. between Jin 
hr gentleman, and Richard Cote efquire, in a plea of treſ. 
; and ejectment, done to the ſaid Jabs by the ſaid Richard; 
which ſaid record and ee H with the cauſes of error, we 
cauſed to be brought before vs in our aid kingdom of Ireland, 


Li and the judgment was thereupon athrmed. in our kingdom of 
91 Ireland ; = we chereupon cauſed the ſaid record and proceed- 
= . with the cauſe of the error intervening therein, to be 
« SM brought before us in England, and the judgment is thereypon 


firmed before us in England; manifeſt error interyened, as it 
4 (aid, to the great damage of the ſaid Richard, a> we bave re- 
ceived information from his complaint : We, willing that the 
eror, if aby there is, be duly corrected, and full and ſpeedy 
uſtice done to the parties aforeſaid, command you, that if the 
udgment in the Common Pleas of our kingdom of Jrelang, and 
u our court before us in England, be affirmed, then do you 
without delay, plainly and diſtinctly, certify the record and pro- 
redings afore;2id, together with all things touching the ſame, 
ves, In our preſent parliament ; that we, inſpecting the re- 
cord and procecding3 aforeſaid, with the conſent of the lords 
ritual and temporal, in parliament aſſembled, for correctin 

ſe errors, may farther cauſe ta be done, what of right, and 
gecording to the law 175 cuſtoms of this our kingdom of England, 
* weht to be done. Witneſs ourſelf at mi after, on the tu enty- 


** th day of January, iu the ninth year of our reign. 2 
red, 1 | o * Terry, 
irs anſver of fir Jobs Ll knighs, the Cticf Jullce vithis 
there name = 


| the THE record and proceedings of the plairt, whereof mention 
into $ within made, with all things touching the ſame, to the lord the 
ing within named in the preſent parliament, with my proper 
IT 1 nds I have produced, in a certain record to this writ annexed, 
lam withia commanded, - | ; 4 
Pp p Fe Hair. 


lea; before our ſovereign lord the ling, af Weſtminker 0 
Michaelmas 7 erm in 8. eighth year Fi reign of our my - 
lerd William the third, now king of England, &c. Roll 347 : 


A which day the ſaid parties come before our ſovereign Judgment in 


A lord the king at Heftminfter, by their ſaid attornieg, aud the King's 
the rec Jl and ſingular mes Ig — viewed and fully underſtogd Bench. 2 


n our the court of our ſaid ſoyereign lord the king now here, and 
won diligent examination and inſpection, as well of the record 
ud proceedings aforeſaid, and the judgment given thereupon, 

90 þ aiſo of the ſaid cauſes and matters by the Rid Richard Coote 
nt, v2 nc for error, inaſmuch as it appears to our ſaid ves 
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of error in 


Parliament. 


lord the king, that neither in the record and proceedings 
| whatſoever, and that the record is in no wiſe vicious or def 


. affirmed, and remain in its full force and effect, the ſaid cau 


the tenth year of the reign of William the third, now kin 


our ſaid ſovereign lord the king, before the kin ans 
aF. t 


roneous: and he prays that the judgment aforeſaid, for thata 
other errors in record and proceedings aſoreſaid, be 
verſed, annulled, and rendered altogether ineffectual; and t 


 #£join to the errors aforeſaid. 


of the record and procee 
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ſaid, nor in giving the judgment aforeſaid, is there any | 
tive; it is adjudged, that the faid judgment be in all reyes 


and matters aſſigned for error in any wiſe notwithſtanding : 2 
it is further adjudged by the court of our ſaid ſovereign Pri 
king, that the FAY obn Lynch do recover againſt the ſaid Richa 
Coote, forty-four pounds, now here adjudged in the ſaid co 
of our ſaid ſovereign lord the king (according to the form 
the ſtatute in ſuch caſe made and provided), to the ſaid 7 
Lynch, for his expences, coſts and damages, which he hath fi 
tained by reaſon of delaying the execution of his judgme 
aforeſaid, by means of proſecuting the ſaid writ of error; 
that the ſaid Lynch have his execution thereupon, &e. _ 
Afterwards, that is to ſay, on the fourth day of February, 


England, &c. the ſaid Richard Coote, by Fohn Lilly his attorne 
comes and pleads, that in the record and proceedings afot 
ſaid, and alſo in wing judgment as aforeſaid, and in the 
ral affirmances off the judgment aforeſaid, mentioned in the 
record, there is manifeſt error in this reſpect; that us to ſay, 
doth appear by the ſaid record, that the judgment afore 

iven by the ſaid court of our ſaid ſovereign lord the king, 5 

re our ſaid ſovereign lord the king, at the king's court int 
kingdom of Ireland, and in all things affirmed in the court 


whereas no ſuch affirmance of the judgment afo 
have been given; therefore it is in this reſpect manifeltly 


he be reſtored to all things which he hath been deprived of, 
means of the judgments aforeſaid ; and that the ſaid Jobs 


Edvard Nerthey 


And the ſaid Jobs faith, that neither in the record and pl 
ceedings aforeſaid, nor in giving judgment as aforeſaid, is tl 
any error whatſoever ; and he Þ prays that this high coun 
parliament may now here proceed to an examination, 4 

Logs aforeſaid, as of the prem 
above aſſigned and alledged for error by the ſaid RichardC 
gad that the ſaid judgment be in all things affirmed. . 

\ + ; 5 C arthew 
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Declaration by original for 4. meſne profits, 


to anſwer Jabs Underhill, of a plea wherefore, with force and 
ums, he broke and entered three meſſuages, five hundred acres 
of land, two hundred acres of meadow, and two hundred acres 
of paſture, with the appurtenances, in Treddingten, in the coun- 
ty of Worcefter aforeſaid, and expelled, put out, and removed, 
the ſaid John Underhill from the poſſeſſion and occupation of his 
1, id tenements, and kept and continued the ſaid Fobhn Underhill 


kin 10 expelled, * out, and removed, from the poſſeſſion and oc- 

WM copation of the ſame for a long ſpace of time; and, during all 
dei gat time, had and received, to his own uſe, all the rents, iflues, 
nk ud profits of the ſaid tenements, being of the yearly value of 


wo hundred pounds; and other injuries to the ſaid Jobn Under- 
till there did, to the great damage of the ſaid Jebu Underhill, 
and againſt the peace of our —_— lord the king, his crown 
ud dignity ; and hereupon the ſaid John Underbill, by Giles 
Tajlor his attorney, complains that the ſaid Joby Durham, on 
the firſt day of June, in the fifth year of the reign of his preſent 
majeſty, with force and arms, broke and entered the ſaid three 
neſſuages, five hundred acres of land, two hundred acres of 


fe ) SW nadow, and two hundred acres of paſture, with the appurte- 
on unces, in Treddingron aforeſaid, in the ſaid county of Worcefter, 
oh ud expelled, put out, and removed the ſaid John Underbill 

N from the poſſeſſion and oecupation of his ſaid tenements, and 
BG lept and continued the ſaid Jabs Underbill ſo expelled, put out, 


ind removed, from the poſſeſſion and occupation of the ſame, 
for a long ſpace of time ; that is to ſay, from the ſaid firſt day 
of June, in the tenth year aforeſaid, until the day of ſuing out 
tte original writ of the ſaid John Underhill; and, during all 
kat time, had and received, to his own uſe, all the rents, iſſues, 
pd profits, of the ſaid tenements, being of the yearly value 
a two hundred pounds; and other injuries to the al ohn 
Uidrbill then and there did, to the * of the ſaid John 
Underhill, and againſt the peace of our ſaid ſovereign lord the 
king, his crown and dignity : wherefore the ſaid Jobn Underhill 
7 that he is injured, and hath ſuſtained damage to the value 
lifty pounds; and therefore he brings his ſuit, &c. 


MW 4 Declaration 


BH oN DURHAM, late of Willerſey, in the Lil. 
weefterſpire , J. county of Glouceſfer, yeoman, was attached 192. "_ 


% . * 
* - 
— _ — —— — — ” — 
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Ice day on which the sed ment was laid] with forte and arm; 


bn, ve. Ns. 


5 Bublaracion, by bill, for the mcſne profits and 60955 in — | 
judgment by default"againft the caſual gen. 


Malil:ex, G. AMES THORNE complains of Willian Gus 

4 of hall, being in the.cyſtody oF the marſhal of the 
Mar/oalſ:a of our ſovereign lord the king, before the king 
himſelf, for that the ſajd "William, on the twenty-lixth day af 
March, in the e;eventh year of the reign of his preſent majef 


broke and entered one ſhop, one partour, and one cellar, put 
and parcel of à certain meſſuage or dwelling honſe, with the 
. of him the ſaid Jam, in the pariſh of, At. i 
the ſaid county of Migak/fix, and then and there expelled, put 
gut, and temoved dhe fad Famer from the poſſeſſion and occu 
patio thereof; and kept and continued the:faid James fo ex 
pelled. put out, and removed. from the poſſaſſion and occupatiar 
yaereat for 3 long ſpaße of time; 1p wit, from thence tor the 
| of nine months then next following ; and, daringallthy 
time. E d and received, to his amn uſe, all the rents, iſſues, anc 
Profits af the {aid ſeveral premiſes, being of N yearly value 
to wit, of the yearly value of -axtcen pounds'; by reaſon wt 
ef the ſaid James was forged and obliged to lay aut and expend 
12 


aud dit Jay: out and expend, a large ſum of maney, to wit, t 
m of wwency pounds, in and about recovering poſſeſnon of hi 
-jaid hop, parlour, and cellar, with the — { vewcg to wit 
— nn mw * ſaid — cm * di 
1 wrongs to. ald Jane, Aagal e peace of ou 
Gd {overeign lord the king, and to 8 ſaid James his damag 
of forty pounds ; and therefore he brings his ſuit, &c. = 


Pledgee in prokemes | Rd tu 


Pleas thepeto;, yig. 1- W and 2. Not guilty withis 


"AND the dd William, by Fobw Browy his attorney, con 
j and gefgnds 1 injury whep, fcc. and fay 
at he'ts not guilty of the-trefpaſs above laid to his charge, i 
15 ang form as the ſaid James hath above thereof complau 


d againſt bim; and of this he you himſelf upon the county) 
e fard alla doth the like. And for à further plea 1 
"this behalf,” the faid Wiliapm, by leave of the court here, f 
- this pur poſe firſt had ang objained, afcording to the form of tl 
ſtatute in ſuch caſe made and provided, ſays, that the (ﬆ 

ames ought not to haye his aforeſaid action thereof agait 
kim; becauſe ung that he was not guilty of the treſf 
Aeſgid above laid to hig charge, at any rimg within fix ye 


* 

| APPEND I'X, NO. xi. | | 37 
before the day of exhibiting the bill of the ſaid Famer "1 
— the laid William, in the » rx and form . as * N | | 
Janes hath above thereof complained againſt him the ſaid Fi 
lun: and this he the ſaid William is ready to verify ; wherefore 

be prays judgment if the ſaid James ought to have his aforeſaid 
zfion thereof againſt him, &. | 


[ 

ND the faid James, as to the ſaid plea of the ſaid Wil 

liam, by him laſtly above pleaded in bar, fays, that 
te, by reaſon of any thing by the ſaid William in that plea al- 
kdged, ought not to be barred from having his aforeſaid ation 
thereof againſt him; becauſe he ſaith that the ſaid Williem was 
ity of the treſpaſs aforeſaid, above laid to his charge, within 

years next before the day of exhibiting the bill of the ſaid 
Janes againſt the ſaid William, in manner and form as he the 
lad James hath thereof complained againſt him the faid Filkam: 
n this he the ſaid James prays may be enquired of by the 
puatry ; and the ſaid /Filfiam doth the like, &, 
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"ABATEMENT, 
|. Bydeathof nominal phimif Page 414 
Ego 
3. Ancient demeſne, 235 
Lehen K. 2. . 
ABAT ER. 


Vot within 32. H. 8. e. 33 


3. 


ACCEPTANCE, 
0f rent, after condltion hroken, 


4 


ACCESS, 373, 373, 373+ 376. 380, 388. 
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ACCORD, 
Wich ſatisfaction, good plea, 


-AC TION, 
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1. 
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1. Real, 
. Perſaual, , 


ACTUAL ENTRY. 
When neceflary, n , 
ACTUAL DIS3EISIN, 
Where neceſſary, 
ACTUAL MARRIAGE, 


OY 
5. 
6. 
195. 202 1s 
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2 Kot paſ bo 2 
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